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Argument 


I. The Board was reasonable in concluding that the interviews which 
appellees propose to conduct are likely to interfere with the Board’s 
election process and to impede a prompt determination of the rep- 
resentation question 


_ The Public Information Act does not require the Board to furnish the 
information sought by appellees 


A. Introduction 


B. The district court is vested with equitable discretion to permit the 
withholding of information which does not fall within one of the 
exemptions to the Public Information Act; had the district court 
properly exercised that discretion here, it would not have com- 
pelled disclosure of the Excelsior lists to appellees 


C. In any event, the specific exemptions to the Public Information Act 
protect the requested information against disclosure 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 71-1097 


NATIONAL Lasor RELATIONS BOARD, 
Appellant, 


Vv. 


Jutius G. GETMAN 
and 
STEPHEN B. GOLDBERG, 


Appellees. 


ON APPEAL FROM AN ORDER OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE NATIONAL LABOR RELATIONS BO. 


STATEMENT OF THE ISSUE PRESENTED 


Whether the District Court erred in concluding that the National 
Labor Relations Board was required by virtue of the Public Information 


Act, 5 U.S.C. Sec. 552, to provide appellees with lists of the names and 


home addresses of employees eligible to vote in Board conducted represen- 
tation elections. 
This case has not previously been before this Court on the merits 


(but see infra, p. 2). 
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REFERENCE TO RULINGS 


This case is before the Court on the appeal of the National Labor 


Relations Board from a judgment entered by the District Court (Waddy, 
J.) on January 21, 1971, ordering the Board to “provide plaintiffs [appel- 
lees] with names and addresses of employees eligible to vote in approxi- 
mately 35 elections to be designated by plaintiffs, as soon as those names 
and addresses are in the [Board’s] possession” (R. 209).'! On January 22, 
the Board filed a notice of appeal, and requested the District Court to stay 
its judgment pending appeal, which request was later denied (R. 3). On 
February 9, the Board then petitioned this Court for a stay pending appeal 
and, on March 11, the Court granted this request. 


STATEMENT OF THE CASE 
In Excelsior Underwear, Inc., 156 NLRB 1236 (1966), the Board, in 


the exercise of its wide discretion under Section 9(c) of the National 
Labor Relations Act (29 U.S.C. Sec. 159(c)) to determine the condi- 
tions for holding a fair representation election, enunciated the principle 
that henceforth it would require the employer to furnish the Board’s 
regional director, shortly before the election, with a list of the names and 
home addresses of the employees eligible to vote in the election, which, in 
turn, would be made available to the unions or other persons who had 
demonstrated sufficient support among the employees to be placed on the 


ballot in the election. The Board thereby sought to achieve two purposes: 


lu” refers to the entire record below, which was reproduced and filed in 
unbound folders in lieu of a printed appendix, under Rule 9 of the General Rules of 
this Court. 
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(1) to redress the imbalance in disseminating views on election issues created 
by the fact that an employer can readily contact all employees at the plant, 
while a union or other party participating in the election, without a list of 
employee names and home addresses, cannot be sure of reaching them all; 
and (2) to facilitate the Board’s function of resolving challenges over voter 
eligibliity. 156 NLRB at 1240-1243. The validity of the Excelsior require- 
ment for these purposes was approved by the Supreme Court in N.L.R.B. v. 
Wyman-Gordon Co., 394 U.S. 759, 767 (1969). 


On October 28, 1969, appellees, two law professors, requested the 
Board to furnish them with a copy of the Excelsior lists in certain repre- 
sentation elections (R. 72, Exh. 23).2 Appellees, contending that they 
were entitled to the lists under the Public Information Act, indicated that 


they would use the information for the purpose of interviewing the 


employees at different times during the election campaign? respecting such 


matters as their attitude towards unions, the various statements and other 
conduct engaged in by the employer and the unions in the election cam- 
paign, their views as to the effect of these actions on the election result, 
and how they and their fellow employees intended to, and did, vote in the | 
election (R. 72-115, Exh. 23, App. A and B). Appellees further indicated 
that they were conducting this inquiry for the purpose of testing the validity 
of the Board’s “assumptions about the extent to which employer and union | 


conduct is likely to interfere with employee free choice as to union repre- 


2The initial request referred to “5-50 representation proceedings designated by 
us” (R. 72, Exh. 23). This request was later reduced to 35 elections (R. 120, Exh. 28). 


3 Appellees originally contemplated several employee interviews prior to the elec- 


tion and one afterwards. They subsequently advised that they had decided to reduce 
the “employee interviews to two, one before the election and one afterwards” (R. 118, | 


Exh. 26). 


4 


sentation,” and to “learn which sorts of campaign tactics are likely to be 
effective in getting employees to vote for or against union representation, 


or to sign union authorization cards” (R. 73, Exh. 23).4 


On April 22, 1970, the Board denied appellees’ request for the Excel- 


sior lists on the ground that, in its judgment, the inquiry which they pro- 


posed to conduct presented a real danger of interfering with the electoral 
process so that the Board would be required to set the election aside, 
or, at the very least, to conduct investigations and hold hearings on objec- 
tions based on the interviews which would significantly delay the ultimate 
resolution of the representation question. The Board concluded that these 
consequences ‘would impair the congressional policy embodied in the 
National Labor Relations Act that representation issues should be resolved 
as rapidly as possible. Nor, in the Board’s judgment, was a different con- 
clusion required by the Public Information Act, for the information sought 
was privileged against disclosure under Exemptions (4), (6), and (7) there- 
of (discussed, infra, pp. 19-26). (R. 121-124, Exh. 29.) 


On August 6, 1970, appellees filed the instant suit in the District 
Court, alleging that they were entitled to the Excelsior lists under the 
Public Information Act. (R. 6-7). Cross-motions for summary judgment 
were filed. The District Court found that the Board had failed to satisfy 
its burden of establishing that the information sought fell under Exemp- 
tions (4), (6), and (7) of the Public Information Act. The District Court 
further found that, even assuming that it had power to deny disclosure on 


grounds other than those set out in the specific exemptions to that Act, 


4The National Science Foundation, on May 5, 1970, awarded appellees $203,400 
for the conduct of their study. “The grant is effective June 1, 1970 for a period of 
approximately two years.” (R. 18, Exh. 3.) 
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the burden of justifying non-disclosure still rested with the agency and the 
Board had not met that burden. Accordingly, the District Court granted 
appellees’ motion for summary judgment, and directed the Board to fur- 
nish them “with names and addresses of employees eligible to vote in 
approximately 35 elections to be designated by [appellees], as soon as 


those names and addresses are in [the Board’s] possession.” (R. 209). 


ARGUMENT 
I. THE BOARD WAS REASONABLE IN CONCLUDING THAT THE 
INTERVIEWS WHICH APPELLEES PROPOSE TO CONDUCT ARE 
LIKELY TO INTERFERE WITH THE BOARD’S ELECTION PRO- 
CESS AND TO IMPEDE A PROMPT DETERMINATION OF THE 
REPRESENTATION QUESTION. 

In entrusting the Board under Section 9 of the National Labor Rela- 
tions Act (29 U.S.C. Sec. 159) with the function of conducting representa- 
tion elections, Congress indicated that it was vital to the public interest— 
as well as to the interests of the employees, employers, and labor organi- 
zations involved—that representation questions be expeditiously resolved. 
Boire v. Greyhound Corp., 376 US. 473, 476-477 (1963). The Board seeks 
to ensure a fair and free election conducted as far as practicable under 
“laboratory conditions.” I.B.E.W. v. N.L.R.B. (Presto Mfg. Co.), 135 U.S. 
App. D.C. 197, 199, 417 F.2d 1144, 1146 (1969), certiorari denied, 396 
U.S. 1004. Where a party to the election believes that conduct has occurred 
which has upset the “laboratory conditions,” he may file objections to the 
election with supporting evidence. The Board investigates the objections, 
holds a hearing if material issues of fact are presented, and then rules on 


the validity of the objections; meanwhile, the ultimate resolution of the 


representation question is delayed. LB.E.W. v. N.L.R.B. (Liberty Coach 
Co.), 135 U.S. App. D.C. 355, 415 F.2d 1191 (1969). 
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A Board election is thus not identical with a political election. “In 
the latter, public officials conducting the election have no responsibility 
beyond the mechanics of the election. Aside from such things as libel 
restrictions and legal requirements to identify the source of campaign litera- 
ture and advertising, the law permits wide latitude in the way of propaganda 
—truth and untruth, promises, threats appeals to prejudice .... By way 
of contrast, the Board not only conducts elections, but it also oversees 
the propaganda activities of the participants in the electicn to insure that 
the voters have the opportunity of exercising a reasoned, untrammeled 
choice for or against labor organizations seeking representation rights.” 
Sewell Mfg. Co., 138 NLRB 66, 69 (1962). The required “laboratory con- 
ditions” for holding elections may be upset not only by promises of bene- 
fits or threats of economic reprisal violative of the Act’s unfair labor prac- 
tice provisions, but also by such things as “deliberate misrepresentations 
of material facts by an employer or a union, deceptive campaign tactics 

. , a general atmosphere of fear or confusion by a participant or by 


members of the general public,” or an “appeal to racial prejudice.” Jd., 


at 70. The standards “are not fixed and immutable;”’ they “have been 


changed and refined, generally in the direction of higher standards.” Ibid. 


As noted, appellees intend to use the list of employee names and 
home addresses to interview employees at the height of the election cam- 
paign. They propose to ask the employees, before the election, a series 
of about 40 questions concerning their attitude towards unions, the speci- 
fic conduct engaged in by the employer and the union during the election 
campaign and their views as to the likely impact of that conduct on the 
election, and their voting intention and that of their fellow employees (R. 


183-198, Exh. 45). (A similar interview is to be conducted after the elec- 
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tion, R. 199-207, Exh. 46.) Appellees plan to conduct these interviews 


in “those election campaigns that give promise of being hard fought and | 
on the boundaries of legality” (R. 136, Exh. 37, p. 4). | 
i 


A. Inthe Board’s judgment, the asking of such questions by appellees’ 
interviewers at the height of a hotly contested election campaign is likely | 
to affect the employees’ vote to such an extent that it could not be cer- | 
tain that the election results reflected the free choice of the employees, | 


and hence the Board, in many circumstances, might have to set the election | 
aside. Thus, even if appellees’ interviewers do not directly indicate support | 


for one side or the other, the Board believes that it is not improbable that, : 
in probing for answers to their specific questions (as they are instructed to | 
do*), the interviewers will induce employees who were undecided or lean- | 
ing away from the union to vote for it, and vice versa. The change in : 
employee view would result not merely because, as appellees suggest | 
(Opposition to Motion for Stay, p. 16), the interviewing “will make the 
voters more interested in the campaign and the statements of the employer | 
and the union than they would otherwise be.” In a hard fought election | 
campaign, the employer or the union is likely to make statements or engage 
in other conduct which view, in isolation would tend to be coercive, but 


which in the context of the total campaign could be deemed to have been 


countered by the responses of the other party. However, in focusing upon | 


the questionable conduct, appellees’ interviewer may well cause an employee | 


to evaluate it without regard to the rebuttal which originally offset it, with 
| 


the result that the conduct may now have restraining effect. 
Moreover, while appellees have submitted affidavits from experienced — 


researchers stating that there is no likelihood that the employees would be . 


5See questions 6, 8, 12a (R. 184, 185, 186, Exh. 45). 
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confused or made apprehensive by the mere conduct of the proposed inter- 
views (R. 1284130, Exhs. 32, 33, 34), other students of the subject inci- 
cate that there is nonetheless a danger that the interviews would cause 
employees to change their views, not freely, but as a result of their reaction 
to the interviewer. Thus, studies have shown that interviewees are likely 
to give different responses to interviewers depending upon their perception 
of the interviewer and his likely beliefs and feelings.© Studies have further 
shown that, where an individual is asked “his opinions on logically related 
issues, thus sensitizing him to any inconsistencies that exist among his 
stand on these issues,” the questioning is likely to produce “a change 
toward greater mutual consistency.” McGuire, Congitive Consistency and 
Attitude Change, 60 Journal of Abnormal and Social Psychology 345 
(1960); see also Davis, Attitude Change, A Review and Bibliography of 
Selected Research, 36-37, Reports and Papers in the Social Sciences, UNES- 
CO, No. 19 (1964). And see Cohen, Attitude Change and Social Influence 
(Basic Books, 1964) 63-65. In short, if, as these studies show, interviewees 


give different responses depending on their perception of the interviewer 


and there is 'a psychological pull on the individual to bring his attitudes 


6“IT]he answers which [the interviewee] gives to the interviewer's questions 
reflect more than the mere facts of the matter; they reflect his perceptions of the inter- 
viewer, his interpretation of the nature of the relationship created, his judgment of 
what social norms are relevant, and also his peculiar personality traits.” Lenski and 
Leggett, Deferencein the Research Interview, 65 American Journal of Sociology 413, 
467 (1960). For example, working class persons who are interviewed by middle class 
persons are likely to express deference by acquiescing to simple agree-disagree type pro- 
positions even when such acquiescence leads to a clearly inappropriate response. Jd. 
at 464-465. See also Roethlesberger and Dickson, Management and the Workers 
(Harvard, 1939) 196-197, finding that workers perceived changes in their work- 
ing conditions when in fact none had occurred, due to the presence of interviewers 
who had asked questions about those matters. And see Benney, Reisman, and Star, 
Age and Sex in the Interview, 62 American Journal of Sociology 143 (1956). 
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into conformity with his responses, it follows that the interview process 
may well have an arbitrary and distorting effect on the employees’ vot- 
ing intent. Indeed, appellees recognize that there is a danger that “our 
presence will affect the employees’ response to the campaign,” but merely 
offer the self-serving assurance that they have “largely” eliminated this 
problem (R. 139, 14, Exh. 37, p. 7; Exh. 1, p. 2, X).” 


Finally, appellees state that when, in conducting their fourth pilot 
study, they told the employees they had obtained the employees’ names 
and addresses from the union, “many thought we were employed by the 
union” (R. 214, Exh. 47 attached to Motion to Supplement Record). By 
the same token, it is not unlikely that, despite appellees’ assurances to the 
contrary, some employees, on being informed that the lists were obtained 
from the Board, would believe that the study was sponsored by the govern- 
ment, and that, after reflecting on the nature of the questions asked, con- 
clude that the government was attempting to ascertain how they were going 


to vote. This, in turn, could make them dubious as to whether their vote in 


the election would really be secret, and thus prompt them either to,vote at 


all or to vote contrary to their real desires. 


7To be sure, as appellees point out (Opposition to Motion for Stay, p- 15), the 
prior cases in which the Board has set aside elections because of third party interfer- 
ence have involved situations where the third parties have engaged in partisan election- | 
eering and used threats of physical and economic injury as an electioneering tactic. 
However, the Board never has had a case involving the type of systematic third-party | 
polling, during a live election campaign, which appellees propose to conduct. Accord- ! 
ingly, past precedents are not dispositive of the issue whether the Board has power to | 
find that such polling tends to interfere with employee free choice sufficiently to | 
require a setting aside of the election. 
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B. But, even if the Board were to find that the interviewing itself 
does not afford a basis for setting aside an election, it is not unlikely that 
objections will be filed—backed by affidavits of employees favoring the 
objecting party—alleging that the interviewers departed from the prepared 
script® and, by misleading statements or other conduct, improperly induced 
employees to alter their voting intention.® Even if these objections are 
ultimately found to lack merit, it is probable that credibility issues will be 
presented which can be resolved only after a hearing. Such a hearing is 
bound to be time-consuming, and result in an inquiry into a host of col- 
lateral issues respecting the conduct of the interviewing which would 
otherwise be foreign to a representation proceeding. This, in turn, would 


delay the certification of the election results for a longer period than 


would otherwise have been the case.!° Finally, these problems may not 


Thus, ar, experienced interviewer of the National Opinion Research Center has 

stated: 

“Pm afraid I often reword the questions. First I read it as printed. 

But when they look blank—suppose the question says: ‘how do you 

feel about another war’—maybe they don’t say anything. So then 

you say ‘well, when you think of bombs falling and your sons and 

husbands going to war,’ well, then, as one woman replied, she said: 

‘I wake up every morning being scared stiff of a war.’ ” (Hyman, et 

al., Interviewing in Social Research (U. of Chi., 1954) 351.] 


°The employer in the third pilot study conducted by appellees threatened to file 
objections if the union won the election; since the union lost, none were filed (R. 16, 
Exh. 1, p.4, XXIII). Similarly, the union lost the elections involved in the two earlier 
pilot studies, which doubtless accounts, at least in part, for the absence of employer 
objections in those cases (R. 16, Exh. 1, pp. 3-4, XIX, XXIV: Exhs. 37, p. 6, and 20, 
Bastian-Blessing, 13-RC-11836, 11837, certification of results issued, October 3, 1969). 
The union, having furnished appellees with copies of the Excelsior lists in these three 
pilot studies, was in no position to file objections itself. 


10 Appellees’ assertion that “the Board has the ability to deal with . . . invalid 
objections” (Opposition to Motion for Stay, p. 18) assumes that the Board can readily 
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be confined to 35 elections. For, if appellees prevail, it can be expected 
that other persons would demand, and be able to obtain, similar informa- 


tion for conducting their own studies of voter behavior in Board elections." 


Nor is there merit to appellees’ contention (Opposition to Motion for 
Stay, p. 19) that denying them the Excelsior lists “in no way lessens the 
likelihood that such objections will be filed,” since appellees’ study can 
still be carried out, “though on a vastly less satisfactory basis,” by obtain- 
ing “employee names and addresses from the unions involved.” In view 
of the above-described impact of appellees’ interviews on the Board’s elec- 
toral process, the Board might find it necessary to enjoin further attempts 


to conduct such interviews with information obtained from union sources. 


Accordingly, we submit that the Board was reasonable in concluding 


that there is a substantial likelihood that the interviews which appellees 


spot an invalid objection and summarily deny it. However, as noted, the objections 
are likely to be supported by employee affidavits. In this situation, the Board would 
usually find it necessary to interview the employees to see if the affidavits accurately 
reflect their recollection of what transpired, and then obtain an affidavit from the inter- 
viewer, before it would be able to determine whether the objection was lacking in 
merit; and if the affidavits revealed a conflict as to material issues of fact, a hearing 


would be required. 


made, the agency “shall make the records promptly available to any person.” 5 U.S.C. 
Sec. 552(a\(3), emphasis added. The prior information section of the Administrative 

Procedure Act (note/2, infra), provided that information would be made available “to | 
persons properly and directly concerned.” The language change makes clear, and the 
legislative history confirms, that Congress intended to curtail the discretion which the 
agencies previously had to withhold information on the basis of the identity or inter- | 
est of the person requesting the information. H. Rep. No. 1497, 89th Cong., 2d Sess, 
1; S. Rep. No. 813, 89th Cong., Ist Sess., 5-6. | 


11The Public Information Act provides that, where a request for information is | 
| 
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propose to conduct would interfere with the Board’s election process and 


impede a prompt determination of representation questions. 


1. 


THE PUBLIC INFORMATION ACT DOES NOT REQUIRE THE 


BOARD TO FURNISH THE INFORMATION SOUGHT BY APPEL- 
LEES 


A. Introduction 


Subsection (a)(3) of the Public Information Act, 5 US.C. Sec. 552, 
provides that a government agency “on request for identifiable records . . . 
shall make the records promptly available to any person.” It further pro- 
vides that: “On complaint, the district court . . . has jurisdiction to enjoin 
the agency from withholding agency records and to order the production 


of any agency records improperly withheld from the complaint. In such a 


case the court shall determine the matter de novo and the burden is on the 


agency to sustain its action.” 


Subsection (b) of the Act exempts from disclosure nine categories of 


information, including: 


(4) trade secrets and commercial or financial information 
obtained from a person and privileged or confidential; 
*x* * OK 
(6) personnel and medical files and similar files the dis- 
closure of which would constitute a clearly unwarranted 
invasion of privacy; 


(7) investigatory files compiled for law enforcement pur- 
poses except to the extent available by law to a party other 
than an agency; 
Finally, subsection (c) provides that: “This section does not authorize 
withholding of information or limit the availability of records, except as 


specifically stated in this section.” 
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The basic purpose of this law is to make it easier for the public to 
obtain “access to the facts of government” (112 Cong. Rec. 13641, 89th 
Cong., 2d Sess., Cong. Moss)—“‘information on the conduct of Government 
or on how an individual Government official is handling his job” (éd., at 
13653, Cong. Rumsfeld).!2_ However, as the House Report added (H. Rep. 
No. 1497, 89th Cong., 2d Sess., 6): 


It is vital to our way of life to reach a workable balance 
between the right of the public to know and the need of 
the Government to keep information in confidence to the 
extent necessary without permitting indiscriminate secrecy. 
The right of the individual to be able to find out how his 
Government is operating can be just as important to him 
as his right to privacy and his right to confide in his Govern- 
ment. This bill strikes a balance considering all these inter- 
ests. 


The chief means by which the new law achieved this balance was “to 
make all records available to the public while clearly delineating and 
excluding areas from its operation which might impede the proper func- 
tioning of an agency.” 111 Cong. Rec. 2797, 89th Cong., Ist Sess., 
Senator Long. Moreover, as we show in “B” below, Congress vested the 


district court with equitable discretion to permit the government to with- 


12Congress concluded that Section 3 of the Administrative Procedure Act, 5 
US.C. 1002, the prior public information provision, which permitted the government 
to withhold information “for good cause found” and to require the person requesting 
information to show that he was “properly and directly concerned,” had too many | 
loopholes. As a result, the public had been deprived of access to information about | 
government operations which it was otherwise entitled to. H. Rep. No. 1497, 89th | 
Cong., 2d, Sess., 4-6; S. Rep. No. 813, 89th Cong., Ist Sess., 3. | 


13This Report and S. Rep. No. 813, n. 11-12, supra, will be referred to hereafter as 
“H. Rep.” and “S. Rep.”, respectively. 
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hold information which does not fall within one of the nine exemptions 


to the Public Information Act, where the court finds that, on balance, the 
detriment to the public interest from disclosure outweighs the benefit to 


the person seeking it. 


B. The district court is vested with equitable discretion to per- 
mit the withholding of information which does not fall 
within one of the exemptions to the Public Information 
Act: had the district court properly exercised that discretion 
here, it would not have compelled disclosure of the Excelsior 
lists to appellees 


1. As noted (supra, p- 12), subsection (a)(3) of the Public Informa- 
tion Act provides that, upon complaint, the district court “shall have jur- 
isdiction to enjoin the agency from the withholding of agency records and 
to order the production of any agency records improperly withheld from 
the complainant” (emphasis added). Congress’ use of the word “enjoin” 
suggests, since the injunction is an equitable remedy, that it intended to 
leave the district court free to exercise the traditional discretion of a court 
of equity in determining whether or not the relief sought by the complain- 
ant should be granted. See Hecht Co. v. Bowles, 321 US. 321 (1944);'4 
2 Pomeroy’s Equity Jurisdiction (Symons 5th ed., 1941), Sec. 1339; Attor- 
ney General’s Memorandum on the Public Information Section of the 


Administrative Procedure Act (1967) (hereafter cited as “Att’y Gen. Memo.”) 


14Moreover, subsection (a)(3) of the Public Information Act states that the dis- 
trict court “thas jurisdiction to enjoin,” not that it shall enjoin. In Hecht Co., supra, 
the Supreme Court, in concluding that the Emergency Price Control Act vested the dis- 
trict court with equitable discretion, notwithstanding statutory language that “an 
injunction shall be granted,” relied on a statement in the legislative reports that “courts 
are given jurisdiction to issue whatever order to enforce compliance is proper.” 321 
U.S. at 328-329, emphasis added. 
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28; Davis, The Information Act: A Preliminary Analysis, 34 U.of Chi. L. 


Rev. 761, 767 (1967). 


The legislative history of the Public Information Act also confirms 


this analysis. Thus, the House Report states: 


The proceedings are to be de novo so that the court can 
consider the propriety of the withholding instead of being 
restricted to the judicial sanctioning of agency discretion. 
The court will have authority whenever it considers such 
action equitable and appropriate to enjoin the agency from 
withholding its records and to order the production of 
agency records improperly withheld .... ([H. Rep., 9, 
emphasis added. ]} 

Nor is there merit to appellees’ contention that the “except as specif- 


ically stated” clause, subsection (c), supra, p. 12, requires the conclusion that | 
Congress, in drafting the nine specific exemptions, provided for all the | 
situations where it felt nondisclosure would be warranted. In view of the 
past history of agency abuse of Section 3 of the Administrative Procedure 
Act (see n. 12, supra), it is reasonable to conclude that the “except as 
specifically stated” clause was inserted to preclude the agency from attempt- 
ing to justify a withholding of information on grounds other than those : 
provided by the nine specific exemptions in the new act. There is no : 
indication, however, that Congress was unwilling to confer a broader dis- 
cretion on the courts, which had no similar history of thwarting disclosure, 
particularly since, in conferring jurisdiction on them, Congress made it | 
plain that they were to determine the propriety of the withholding de 


novo “instead of being restricted to the judicial sanctioning of agency dis- 
| 


cretion.” H. Rep., supra. Moreover, in view of the limited scope of the 


exemptions, there are situations where the operations of the government 


could be seriously impaired unless the courts were vested with adiscre- | 
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tion to sanction, in clearly compelling cases, a broader withholding of 


information. See Davis, op. cit., supra, 767, 803-804, 811. 


The only court which thus far has directly considered the question 
concluded that it possessed such equitable discretion, and exercised it in 
declining to require the Veterans Administration to disclose the quality 
point scores and the scoring schemes which it utilized in testing hearing 
aids. Consumers Union v. Veterans Administration, 301 F. Supp. 796, 
806-808 (S.D. N.Y., 1969), appeal dismissed on grounds of mootness, 39 
U.S. L.W. 2419 (C.A. 2), January 5, 1971. 


The court in Consumers Union enunciated the following test (301 F. 
Supp. at 806): 


Where agency records are not exempted from disclosure by 
the Freedom of Information Act, a court must order their 
disclosure unless the agency proves that disclosure will result 
in significantly greater harm than good. Because the Act 
was intended to benefit the public generally, it is primarily 
the effects on the public rather than on the person seeking 
the records that must be weighed.” 


Applying this test, it concluded that, while there would be no significant 
harm to the public from release of the agency’s raw test scores, the possi- 


bility that the public would be misled by release of the quality point scores 


and the agency’s testing program would be hampered by release of the 


15See also the following statement of the Ninth Circuit, made in connection with 
applying the exemptions to the Act: 

In'exercising the equity jurisdiction conferred by the Freedom of 
Information Act, the court must weigh the effects of disclosure and 
non-disclosure according to traditional equity principles, and deter- 
mine the best course to follow in the given circumstances. The effect 
on the public is the primary consideration. [General Services Admin- 
istration v. Benson, 415 F.2d 878, 880 (C.A. 9, 1969).] 
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scoring scheme was substantial enough to justify the non-disclosure of that 
information. In short, the court ruled that the potential impact on the | 
public welfare in releasing the latter information offset the undoubted loss 
to the particular private organization seeking that information. | 

2. Had the same test been properly applied here, we submit that the 
district court, in the exercise of its equitable discretion, should have 
declined to compel production of the lists sought by appellees. To be sure, 
the burden is placed on the agency to justify its withholding because “‘[a] | 


private citizen cannot be asked to prove that an agency has withheld infor- 


mation improperly because he will not know the reasons for the agency 
action.” H. Rep., 9. However, the Board did furnish appellees with a full 
statement of its reasons for declining their request for the Excelsior lists 
(R. 121-124, Exh. 29), and, as we have shown in Point I, supra, there is 
a reasonable probability that appellees’ use of those lists would interfere 
with employee free choice in the election and delay a prompt resolution 
of the representation question, thereby impairing an important objective 
of the National Labor Relations Act. The Board was not required to go 


further and show, as the district court’s finding that the Board had not 


sustained its burden appears to assume, an actual interference with its pro- 


ceedings. See United States v. Reynolds, 345 US. 1, 10 (1953). 


Moreover, to deny appellees the Excelsior lists does not flout the basic 
objective sought to be achieved by the Public Information Act, while, on | 
the other hand, to give them such lists would bring that Act into conflict 
with the policies of the National Labor Relations Act. The lists of | 
employee names and home addresses which appellees seek do not in any | 


direct sense reveal anything about the Board’s operations, which members 
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of the public have a legitimate interest in scrutinizing.’ Rather, the lists 
are information which the Board has obtained for the limited purpose of 
giving the parties to the election equal access to the employees (and of 
facilitating the resolution of challenges to voter eligibility). Nothing in 
the history or policies of the Public Information Act suggests that Con- 
gress intended that information which has such an indirect bearing on 
government operations must be made available to strangers who propose 
to interject themselves into a live election campaign without the consent 
of the immediate parties, particularly where the probable consequence 
of such intrusion is to impair their interest in obtaining a prompt resol- 


ution of the representation question. 


These considerations, we believe, clearly outweigh the factors favor- 
ing disclosure. The purpose of appellees’ study is a worthy one, but the 
contribution which it will make toward improving Board representation 
procedures is, at best, highly speculative. Furthermore, the denial of the 


Excelsior lists does not totally preclude appellees from studying the impact 


of employer land union conduct on Board elections. They are still free to 


use other means which do not involve such a threat to the electoral pro- 


cess.?” 


16For example, in Consumers Union, supra, the request was for the results of a 
study conducted by the Veterans Administration on hearing aids. And, in General 
Services, n. 15, supra, the request was for appriasal reports made by the government 
on certain real property which it had sold to the plaintiff. 


17 Thus, a study of the jury system by Professors Kalven and Zeisel was success- 
fully completed even though they had to abandon what would have been the very 
promising approach of obtaining recordings of active jury deliberations. Kalven & 
Zeisel, The American Jury (Little, Brown, 1966) vi-vii. 
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C. In Any Event, The Specific Exemptions To The Public 
Information Act Protect The Requested Information Against 
Disclosure 


Even if, contrary to the foregoing, the district court lacked power 
to go beyond the exemptions specifically provided in the Public Informa- 
tion Act, we now show that the lists sought by appellees are protected 


against disclosure by the exemptions. 


1. Exemption 7 


Exemption 7 of the Public Information Act, 5 U.S.C. Sec. 552(b)(7), 


ment purposes except to the extent available by law to a party other than 


| 
privileges against disclosure “investigatory files compiled for law enforce- 
| 
| 


an agency.” By this exemption, Congress sought to protect the govern- 


ment’s ability to carry out the law enforcement tasks assigned to it, includ- | 
ing enforcement of the labor laws. “This exemption covers investigatory 
files related to enforcement of all kinds of laws, labor and securities laws 


as well as criminal laws. This would include files prepared in connection 


with related government litigation and adjudicative proceedings.” H. Rep., 
11. See also Barceloneta Shoe Corp. v. Compton, 271 F. Supp. 591, 592- | 
593 (D.P.R., 1967)); Clement Brothers v. N.L.R.B., 282 F. Supp. 540, 542 


(N.D. Ga., 1968), approved, 407 F.2d 1027, 1031 (C.A. 5, 1969). 


A representation election is part of an investigation into the question | 
whether employees desire a bargaining representative certified. If one is | 
certified and the employer refuses to bargain with it, the Board enforces | 
the certification by issuing a bargaining order, which order and the under- | 

| 


lying certification are subject to review by a court of appeals under Sec- 


tions 9(d): and 10(e) and (f), of the National Labor Relations Act (29 | 


U.S.C. Secs. 159(d) and 160(e) and (f)). See A.F.L. v. N.L.R.B., 308 U.S. | 
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401, 406-412 (1940); Boire v. Greyhound Corp., 376 USS. 473 (1964). 
To furnish appellees with lists of employee names and home addresses 
from the representation case investigation file, would, as shown above, be 
likely to delay a final resolution of the representation question, and, in 
turn, the further Board and court proceedings which may be necessary to 
enforce the Board’s representation determination. For these reasons, the 
lists may be deemed to constitute part of the Board’s “investigatory files 
compiled for law enforcement purposes” which would not be “available 
by law to a party other than an agency,” within the meaning of Exemp- 


tion 7. 


Appellees’ contention that this exemption is inapplicable rests on the 


assumption that there are only “two respects in which disclosure of gov- 
ernment files assembled for the purpose of prosecuting a law violator 
could harm the government’s case in court against the violator: (1) by 
enabling him to identify and intimidate government witnesses; (2) by 
enabling him to anticipate and avoid the government’s case”; neither of 
these dangers is present here (Opposition to Motion for Stay, p. 7). While 
these are the typical ways in which disclosure would hurt the government’s 
case, there is no warrant for restricting Exemption 7 to these situations 
and excluding the equally detrimental situation here; i.e., where disclosure 
would impair the government’s statutory obligation promptly to complete 
its investigation so that, if it results in the certification of a representative, 
proceedings to enforce that certification may be instituted." 

18 The situation in Bristol-Myers v. F.T.C., —_ U.S. App. D.C. ___, 424 F.2d 
935, 939 (1970), is distinguishable. There, the F.T.C. sought to protect against dis- 
closure the files in a case in which the complaint had been withdrawn two years earl- 


ier. In these circumstances, this Court ruled that the district court must examine the 
files and determine whether the potential for new adjudication was sufficient to accord 
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2. Exemption 6 


Exemption 6, 5 U.S.C. Sec. 552(b)(6), privileges against disclosure 


“personnel and medical files and similar files the disclosure of which would 


constitute @ clearly unwarranted invasion of personal privacy” (emphasis 
added). The underscored phrase reflects Congress’ intention to require 
a balancing of interests between the protection of an individual’s private 
affairs from unnecessary public scrutiny, and the preservation of the pub- 
lic’s right to governmental information”. S. Rep., 9. See also H. Rep., 


11. 


As noted, supra, pp. 17-18, the information which appellees seek to 
obtain from the Board reveals nothing directly about the operation of the 
government. Rather, it is information possessed by one party to a Board 
proceeding which the Board, acting essentially as a conduit, requires to be 
delivered to other parties to the proceeding in certain specified situations. 
On the other hand, to make this information available to appellees poses a 
real threat to employee privacy. Employees, whose names and home ad- 
dresses were given to the government without consulting them, will be re- 
quired to undergo the annoyance of having to turn away an interviewer at 
their homes, or, if they do not tum him away, with having to answer his 


questions, which probe, inter alia, the private area of their voting intent. 


Appellees contend that there is no invasion of employee privacy since 


the employees always have the alternative of closing their door on the 


them protection under Exemption 7. Here, on the other hand, appellees seek inform- 
ation from the government’s files when the question whether a law enforcement pro- 


ceeding will be necessary has not yet been determined. Such files “need not be | 


disclosed during the investigative stages of a contemplated litigation or enforcement 
proceeding.” Cooney v. Sun Shipbuilding, 288 F. Supp. 708, 712 (ED. Pa., 1968). 


interviewer, and the Board so recognized in rejecting the claim when it was 
urged in opposition to the Board’s Excelsior decision (Opposition to 
Motion for Stay, p. 9).!9 However, the fact that the employees have the 
option of closing the door does not establish that home visits by a stranger 
do not invade the home owner’s privacy. As Professor Chafee has pointed 


out: 


House to house canvassing raises more serious problems. 
Of all the methods of spreading unpopular ideas, this seems 
the least entitled to extensive protection. The possibilities 
of persuasion are slight compared with the certainties of 
annoyance .... A doorbell cannot be disregarded like a 
handbill. It takes several minutes to ascertain the purpose 
of a propagandist and at least several more to get rid of 
him. ... [Chafee, Free Speech in the United States (1941) 
406, quoted in Breard v. Alexandria, 341 US. 622, 639, 

n. 27.] 


19 Appellees also contended in the court below (Points and Authorities of Plain- 
tiffs, p. 9) that Exemption 6 was only intended to encompass highly personal mater- 
ial, such as information about mental health, prison records, or pension rights. While 
these examples are cited in the legislative history (see H. Rep., 11; S. Rep., 9), there 

_ is no warrant for concluding that Congress intended to protect only this class of infor- 
mation and not information which, though not in itself of an intimate nature, could 
be used to pry into highly personal matters. The balancing test set forth by Congress 
(supra, p. 21) is not whether the information released would constitute a gross inva- 


sion of privacy, but whether the invasion itself is “clearly unwarranted.” 


Nor are appellees aided by the Civil Service Commission ruling, referred to in the 
House Report (H. Rep., 6), that “the names, position titles, grades, salaries, and duty 
stations of Federal employees are public information.” 112 Cong. Rec. 6685-6686, 89th 
Cong. 2d Sess. Such information obviously furthers the public’s knowledge about govern- 
ment operations. Moreover, as noted by the Attorney General, “the Commission ruling 
referred to above does not authorize the release of employees’ home addresses. Whether 
such addresses are protected by this exemption would depend upon the conte}t in which 
they are sought.” Att’y. Gen. Memo., 37. 
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When home visits by strangers are tolerated by government, it is not 
because no invasion of privacy occurs, but because other interests are 
deemed to override the interest in privacy. Cf. Martin v. Struthers, 319 
U.S. 141 (1943) (holding invalid an ordinance barring home visits for the 
purpose of distributing religious leaflets), with Breard v. Alexandria, 341 
US. 622 (1951) (sustaining an ordinance barring home visits for purposes 
of commercial solicitation). In Excelsior, the Board was required to bal- 
ance the employees’ interest in privacy against their right to make a rea- 
soned choice in the election. Here, the balance is between the employees’ 
interest in privacy and the right of appellees to invade that privacy for the 
purpose of conducting a study”® which will have no immediate benefit for 
the election in which the employees are interested but might conceivably 
be of value in future elections. The Board could reasonably conclude that 


the employees’ interest in privacy was outweighed in the Excelsior situ- 


ation, but not here.2!_ As the Supreme Court stated in Wyman-Gordon, 


supra, in sustaining the Board’s Excelsior requirement: “It is for the 
Board and not this Court to weigh against’”’ the interest served by disclos- 
ure “the asserted interest of employees in avoiding the problems that... 
solicitation may present.” 394 U.S. at 767. 


20 Appellees’ study, of course, does not entail commercial solicitation. However, 
it does entail more than the mere dissemination of ideas involved in Martin v. Struthers, 
supra. 


21Cf, Tuchinsky v. Selective Service System, 294 F. Supp. 803 (N-D. Ill., 1969), 
affirmed on procedural grounds, 418 F.2d 155 (C.A. 7, 1969) (home addresses of 
selective service board members privileged against disclosure, since the possible detri- 
ment to them outweighed the public interest in obtaining this information). 
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3. Exemption 4 


Exemption 4, 5 U.S.C. Sec. 552(b)(4), protects against disclosure 
“trade secrets and commercial or financial information obtained from a 
person and privileged or confidential.” The Senate Report explains the 


purpose of this exemption as follows: 


This exception is necessary to protect the confidentiality 
of information which is obtained by the Government 
through questionaires or other inquiries, but which would 
customarily not be released to the public by the person 
from whom it was obtained. This would include business 
sales statistics, inventories, customers lists, and manufactur- 
ing processes. It would also include information customar- 
ily subject to the doctor-patient, lawyer-client, lender- 
borrower and other such privileges . . . - [S. Rep., 9.] 


And the House Report adds: 


It would also include information which is given to an 
agency in confidence, since a citizen must be able to con- 
fide in his Government. Moreover, where the Government 
has obligated itself in good faith not to disclose documents 
or information which it receives, it should be able to honor 
such obligations. [H. Rep., 10.] 

Thus, although the literal language of the exemption is susceptible of 
the interpretation that it covers only trade secrets and confidential com- 
mercial or financial information,?? we submit that the foregoing excerpts 
from the legislative history indicate that Congress intended to encompass 
other privileged or confidential information as well. See Att’y Gen. Memo., 


32-34. As this Court has stated: “This provision was designed to prevent 


22See Consumers Union v. Veterans Administration, op. cit., supra, 301 F. Supp. 
at 802-803. But cf. Barceloneta Shoe Corp. v. Compton, 271 F. Supp. 591, 594 (D. 
P.R., 1967). 
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the unwarranted invasions of personal privacy which might be caused by 
the Government’s indiscriminate release of confidential information,” cit- 
ing the portion of the Senate Report quoted above. Grumman Aircraft 
Corp. v. Renegotiation Board, __USS. App. D.C.__, 425 F.2d 578, 580 
(1970). 


Appellees contend that this exemption is inapplicable for its basic 
purpose is to encourage voluntary disclosure to the government and that 
interest could not be furthered here since the employer was compelled by 
Board direction to furnish the Excelsior list (Opposition to Motion for 
Stay, pp. 10-11). This is too narrow a reading of Congress’ intention. To 
be sure, Congress was concerned with encouraging voluntary disclosure, 
but, as the above excerpts from the legislative history show, it was also 
concerned with protecting, insofar as possible, the expectation of the 
party furnishing the information, whether voluntarily or under compulsion. 
“The exemption is meant to protect information that a private individual 
wishes to keep confidential for his own purposes, but reveals to the govern- 
ment under the express or implied promise by the government that the 
information will be kept confidential.” General Services Administration v. 


Benson, 415 F.2d 878, 881 (C.A. 9, 1969). 


The Excelsior list is information which the employer would normally 


not want to disclose. He furnishes it to the Board only under the compul- 


sion of a Board direction, backed by its subpena power, and then with the | 


understanding that it will be made available only to the parties to the elec- : 
tion. See Excelsior, supra, 156 NLRB at 1240. In these circumstances, 
for the Board to disseminate the list more widely—i.e., give it to appellees 
and others for use in interviewing employees during the election campaign 


_—would be a breach of the implied promise under which it was obtained. 
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Of course, it “will obviously not be enough for the agency to assert 
simply that it received the file under a pledge of confidentially to the one 
who supplied it” (Ackerley v. Ley, 137 U.S. App. D.C. 133, n. 3, 420 F. 
2d 1336, 1340, n. 3 (1970)); the court must look beyond the promise and 
ascertain whether any of the interests sought to be protected by the exemp- 
tion would be frustrated by requiring disclosure. But, we have shown 
(supra, pp. 5-12) that legitimate governmental and employer interests 
would be frustrated by making the Excelsior lists available to appellees. 


Nor is this conclusion inconsistent with the Board’s statement in the 
Excelsior decision, 156 NLRB at 1243, that the employer has “no signifi- 
cant interest in keeping the names and addresses of his employees secret.” 
The Board was there balancing the employer’s interest in withholding such 
information against the employees’ interest in making a reasoned choice 
in the election. The fact that the employer has no significant interest in 
withholding employee names and home addresses in that situation does not 
foreclose a different conclusion here, where disclosure presents a real dan- 
ger of impairing the employer’s interest in obtaining a prompt resolution 


of the representation question, and the benefit to be derived, if any, would 


not enhance the immediate election but, at best, future elections.?* 


23That an employer has a legitimate interest in keeping a list of his employees’ 
names and home addresses secret, in circumstances other than those presented in Excel- 
sior, is confirmed by the fact that, even where the Board has ordered the production 
of the list under its broad power to fashion appropriate remedies for the employer's 
unfair labor practices, the courts have often declined to enforce this requirement 
because of the employer’s countervailing interests. See, e.g., J.P. Stevens & Co. v. 
NL.R.B., 406 F.2d 1017, 1023-1024 (C.A. 4, 1968); Decaturville Sportswear Co. 
v. N.LR.B., ‘406 F.2d 886, 889-890 (C.A. 6, 1969); Textile Workers Union v. 
NL.R.B., (J.P. Stevens Co.), 388 F.2d 896 (C.A. 2, 1967), certiorari denied, 393 U.S. 
836. 
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CONCLUSION 


For these reasons, the judgment of the District Court should be reversed, | 


the injunction which it issued should be vacated, and the case should. be 
remanded to that Court with directions to grant summary judgment in the 
Board’s favor. 


Respectfully submitted, 


ARNOLD ORDMAN, 
General Counsel, 


DOMINICK L. MANOLI, 
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| 
In Soucie v. David, No. 24,573, decided April 13, 1971, a panel of 
this Court (Chief Judge Bazelon, Judge Wilkey, and Judge Van Dusen of 


the Third Circuit, sitting by designation) held that a document prepared 


for the Office of Science and Technology evaluating the government’s | 
program for development of a supersonic transport aircraft was an agency 


record for purposes of the Public Information Act, and that such docu- 
ment would be protected against disclosure under Exemption 5 thereof 
(“inter-agency’ or intra-agency memorandums”) only insofar as it con- 
tained “advice, recommendations, opinions, and other material reflecting 
deliberative or policy-making processes, but not purely factual or investi- 
gatory reports” (sl. op. 17-18). The Court remanded the case to the dis- 
trict court to'make this determination, or, if a claim of executive privilege 
were asserted by the government, to determine whether that constitutional 
privilege could properly be asserted there. In reaching this decision, two 
members of the panel (Chief Judge Bazelon and Judge Van Dusen) ex- 
pressed the view that the Public Information Act withdrew from the dis- 
trict court the discretion to deny relief on general equitable grounds in 
situations where none of the nine specific exemptions of that Act is ap- 
plicable (sl. op. 15-17). However, Judge Wilkey noted that “[t]here is 
no suggestion in the record that the District Court here denied relief on 
equitable grounds, nor is it likely that such grounds could be presented 

in the context of this case,” and that the issue raised a “difficult question 
of statutory construction” (sl. op. 29). Therefore, he concluded that “de- 
cision of this issue can and should await the case where it is squarely 
raised,” and expressed “no view as to the correctness of the majority’s 
suggestion that the courts are generally without equitable power to de- 
cline to order production of agency records in cases not specifically cov- 
ered by exemption” (sl. op. 31). 


The issue whether the district court has equitable discretion to deny 


a request for information where the exemptions of the Public Information 


Act would not sanction withholding is squarely presented here (see Bd.’s 


1 The panel majority added this reservation: “There may be exceptional circum- 
stances in which a court could fairly conclude that Congress intended to leave room 
for the operation of limited judicial discretion, but no such circumstance appears in 
the present record of this case” (sl. op. 16-17). 


Opening Br. pp. 14-18). For this reason, and since the issue was neither | 
briefed nor argued, nor necessary to the decision, in Soucie and the view | 


expressed therein represents the view of only one judge of this Circuit, 


we respectfully submit that the Court should examine the issue de novo i 
in this case.2 Accordingly, we show below that the considerations ad- ! 
vanced by the majority in Soucie for concluding that Congress has cur- | 
tailed the district court’s normal equitable discretion do not override the | 
countervailing considerations set forth in our opening brief. (pp. 14-18). | 
We show further that, in any event, this case falls within the exception | 


(see n. 1, supra) reserved by the majority in Soucie. 


I. 


As noted in our opening brief (p. 14), subsection (2)(3) of the Pub- 
lic Information Act, 5 U.S.C. 552(a)(3), provides that, upon complaint, | 


the district court “shall have jurisdiction to enjoin the agency from the | 
withholding of agency records and to order the production of any agency 
records improperly withheld from the complainant” (emphasis added). 
The phrase “jurisdiction to enjoin” suggests that Congress did not intend 
to require the district court to act, but rather vested it with the tradi- | 
tional discretion of a court of equity. As the Supreme Court stated in | 


Hecht Co. v. Bowles, 321 U.S. 321, 329 (1944); 


A grant of jurisdiction to issue compliance orders hard- 
ly suggests an absolute duty to do so under any and 
all circumstances. We cannot but think that if Con- 
gress had intended to make such a drastic departure 
from the traditions of equity practice, an unequivocal 
statement of its purpose would have been made. [Em- 
phasis in original.] 
2 For these reasons, the Board also intends to request that the case be heard by 
the Court in banc. 


Nor does'the legislative history of the Public Information Act reveal 
an unequivocal intention to depart “from the traditions of equity practice.” 
Indeed, the House Report, referring specifically to the district court pro- 
vision, states: | “The Court will have authority whenever it considers such 
action equitable and appropriate to enjoin the agency from withholding 
its records and to order the production of agency records improperly with- 
held....” H./Rep. No. 1497, 89th Cong., 2d Sess., 9 (emphasis added). 


The Senate Report, on the other hand, does state: 


It is the purpose of the present bill to eliminate such 
phrases [as “requiring secrecy in the public interest,” or 
“required for good cause to be held confidential”’] 3 [and] 
to establish a general philosophy of full agency disclosure 
unless information is exempted under clearly delineated 
statutory language... . It is essential that agency per- 
sonnel, and the courts as well, be given definitive guide- 
lines in setting information policies. Standards such as 
“for good cause” are certainly not sufficient.” [S. Rep. 
No. 813, 89th Cong., Ist Sess. 3, emphasis added.] 


However, this passage does not necessarily contradict the quotation from 
the House Report. Unlike the latter, it was not specifically addressed to 
the district court provision of the Act, but to the Act’s general objectives; 
significantly, in its later discussion of the district court provision, the 
Senate Report is silent on the question of equitable discretion. S. Rep. 8. 
Moreover, since the Senate Report quotation occurs right after a discus- 
sion of the extent to which the agencies had abused the old public in- 
formation section of the Administrative Procedure Act. (see n. 3, supra), 
it is plausible to read the quotation as merely indicating that the exemp- 
tions afford “guidelines” by which an agency could determine when it 


3 These phrases had been used by the agencies to justify withholding under Section 
3 of the Administrative Procedure Act. S.Rep.No. 813, 89th Cong., Ist Sess., 3. 


would be justified in withholding information, and the court, in tum, 
could assess the propriety of the agency’s action.* 


I. 


The majority in Soucie noted that the Act directs “disclosure to any) 
person,” and “expressly limits the grounds for nondisclosure to those spec- 
ified in the exemptions.” It concluded that, “[t]hrough the general dis- 
closure requirement and specific exemptions, the Act thus strikes a bal- | 
ance among factors which would ordinarily be deemed relevant to the 
exercise of equitable discretion, ié., the public interest in freedom of in- 
formation and countervailing public and private interests in secrecy”; “judi- 
cial use of traditional equitable principles to prevent disclosure would up- 


set this legislative resolution of conflicting interests.” Sl. op. 16. 


However, as noted above and in our opening brief (p. 15), in view | 
of the past history of agency abuse of Section 3 of the Administrative | 
Procedure Act, it is reasonable to conclude that the “except as specifically 
stated” clause (n. 5, supra) was inserted to preclude the agency from at-: 
tempting to justify a withholding of information on grounds other than 
those provided by the nine exemptions in the new statute. There is no 


indication that Congress was unwilling to confer a broader discretion on) 
the courts, which had no similar history of thwarting disclosure. More- | 
over, in view of the varied nature of governmental operations and the 


4 Nor does it follow that, “[s]ince only the Senate report was considered by both 
houses of Congress, the Senate Committee’s reading of the Act is a better indication 
of legislative intent when the two reports conflict.” Soucie, sl. op. 17, n. 30. As 


the House Report was before the members of the House when they voted to approve 


the bill, it cannot be assumed that it played no part in their decision. 


5 subsection (c), 5 U.S.C. 552(c), provides: “This section does not authorize | 
withholding of information or limit the availability of records, except as specifically | 


stated in this section.” 


untold kinds of information which are subject to disclosure under the Act, 
it is not likely that Congress, in drafting the nine exemptions, which hard- 
ly are models of perfection, could have foreseen all the situations in which 
a withholding’ of information would be in the public interest.© Thus, it 

is not inconsistent with Congress’ overall objective of increasing public ac- 
cess to governmental records to conclude that it nonetheless left the courts 
with discretion — if they find that disclosure would result in greater harm 
than good — to decline an information request even though the information 
does not fall within one of the nine exemptions.” 


6 For example, if the Act requires the agency to disclose information to any per- 
son without “consideration of the interests of the party seeking relief” (Soucie, sl. op. 
16), absent the safety valve of the court’s equitable discretion, government records 
would have to be turned over not only to an officious intermeddler, but also to one 
who is malevolently motivated. Similarly, if as appellees’ suggest (Br. 21), Exemption 
4 is limited to financial or commercial information, absent the court’s equitable dis- 
cretion, there would be no way of protecting other important information which had 
been given to the government in confidence. Finally, Congress clearly did not fore- 
see the situation here, where, as we have shown (Bd.’s Opening Br., pp. 5-12), pro- 
duction of the ‘information sought would seriously interfere with the Board’s election 
processes. 


7 United Steelworkers v. United States, 361 U.S. 39 (1959), where the Court found 
that Section 208 of the Labor Management Relations Act evidenced a congressional 
intention to preclude the exercise of equitable discretion by the district court, is quite 
distinguishable. Section 208, which provides for the issuance of an 80-day injunction 
in cases of strikes or lockouts which imperil the national health or safety, is part of 
an elaborate structure of procedural devices and limitations which Congress created for 
the handling of such disputes. As pointed out in the concurring opinion of Justices 
Frankfurter and Harlan (361 U.S. at 57): 


|. . Congress has with particularity described the duration of 
the! injunction to be granted and the nature of specific collateral 
administrative procedures which are to be set in motion upon its 
issuance. ... The statute embodies a legislative determination 
that the particular relief described is appropriate to the emergency, 
when one is found to exist. Moreover, it is a primary purpose of 
the Act to stop the national emergency at least for eighty days, 
which would be defeated if a court were left with discretion to 
withhold an injunction. ... The hope is that within the period 
of the injunction voluntary settlement of the labor dispute will 
(Cont’d.) 


Il. 


Apparently in recognition of these considerations, the majority in 
Soucie left open the possibility that “[t]here may be exceptional circum- 
stances in which a court could fairly conclude that Congress intended to | 
leave room for the operation of limited judicial discretion” (n. 1, supra). 
We submit that, even should the Court adhere to the view that the Pub- | 
lic Information Act has deprived the district court of equitable discretion, 
save for exceptional circumstances, for the reasons set forth in our open-; 
ing brief (pp. 5-12) the situation here presents an exceptional circumstan¢ 


which would warrant the exercise of such discretion. 


| 
Indeed, the supplemental materials which appellees desire to add to 


the record provide further support for the Board’s belief that there is a 

danger that the interviewers, in the course of their lengthy interview,> 

Ftn. 7 (Cont’d.) 
be reached, and to that end the statute compels bargaining be- 
tween the parties during that time. . . - How else can these 
specific directions be viewed but that the procedures provided 
are, in the view of Congress, the way to meet the emergencies 
which come within the statute? It is not for a court to nega- 
tive the direction of Congress because of its own confident proph- 
ecy that the “eighty-day” injunction and the administrative proce- 
dures which follow upon it will not induce voluntary settlement 
of the dispute, or are too drastic a way of dealing with it. 


See also id., at 58-59. 


In contrast, the district court under the Public Information Act is given a de 
novo jurisdiction to determine not merely whether certain facts have been proven, 
but also the propriety of the agency’s action. Moreover, its injuctive decree is not of 
limited duration, nor is it a necessary predicate for bringing “into play other care- | 
fully prescribed relief designed by Congress to alleviate the cause of the evil which 
it was the purpose of the statute to correct” (361 U.S. at 59). 


8 «Each interview should take between 3/4 and 1-1/4 hours to complete.” Exh. 
52, App. A, p. 2. | 


would cause employees to alter their voting intention. Thus, although the 
affidavit of Field Director Hauck indicates that interviewers are given ex- 


tensive training, it acknowledges that the “supervisors are well aware of 


the possibility of interviewer influence in the interview” and, when review- 


ing the interviewer’s completed work, “they watch for this in their con- 
versation with the interviewer”; “[i]nterviewers who are apparently affect- 
ing the respondents’ answers are retrained or dropped from the staff.” 
Exh. 52, p. 2! This is the equivalent of closing the barn door after the 
horse has escaped; retraining or firing an interviewer who has unduly in- 
fluenced an employee’s responses does not eradicate the impact of that 


influence on the employee’s vote in the Board election. 


Moreover, contrary to appellees’ assurance (Br. p. 31) that the inter- 


Ce) 


viewers “carefully avoid any ‘focus upon questionable conduct, the in- 
structions to the interviewers belie this assurance. Thus, the interviewer 
is instructed as follows: ‘Probe until you, the interviewer, fully under- 
stand the answer and are satisfied that the question has been answered” 
(Exh. 52, App. A, p. 4). “The interviewer should not too readily accept 
‘I don’t know’ as a response because the answer itself can connote sev- 
eral meanings”; “It is the interviewer’s job . . . to ascertain what the 
‘don’t know’ really means” (Exh. 52, App. A, p. 5). “Encourage R to 
take time to think about other ways since ‘don’t know’ is an easy out” 
(Exh. 52, App. A, p. 11, Q. 15a). “R may answer in ways that imply 
both good and bad. ... Ask him then if, in general, it would be a 
good or bad thing if the union were voted in” (Exh. 52, App. A, p. 13, 
Q. 27). “A ‘don’t know’ answer should be discouraged. ‘In general, 
what do you think. . .”” (Exh. 52, App. A, p. 15, Q. 35). In the light 
of this extensive probing, the Board could reasonably conclude that, even 
if appellees’ interviewers do not directly indicate support for one side or 
the other, it is not improbable that they would cause employees to view 


the statements and other conduct which occurred in campaign differently | 
than they might otherwise have, and thus alter their voting intent. 


CONCLUSION 


For these reasons, as well as those set forth in our opening brief, 
the judgment of the District Court should be reversed, the injunction 
which it issued should be vacated, and the case should be remanded to 
that Court with directions to grant summary judgment in the Board’s 


favor. 
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BRIEF OF CONSUMERS UNION OF 
UNITED STATES, INC., 
AMICUS CURIAE 
Interest of Amicus 
Amicus was chartered in the State of New York in 1936 
pursuant to’ the Membership Corporations Law. It is a non- 
profit organization which performs tests on consumer 
products and provides information and advice relating to 
consumer goods and services. Amicus publishes and sells 


the monthly magazine CONSUMER REPORTS. Its current cir- 


culation is approximately 2,000,000. 


In addition to testing and reporting services, ;Consum— 


ers Union is concerned with the implementation of the follow- 
ing objectives, which are excerpted from its Certificate of 
Incorporation, and digested in the masthead of each issue 

of CONSUMER REPORTS: 


"To obtain and provide for consumers: 
information and counsel on consumers' goods 
and services covering quality, price, and 
labor conditions under which such goods are 
produced and distributed; to give information 
and assistance on all matters relating to the 
expenditure of earnings and the family income; 
to initiate, to cooperate with, and to aid 
individual and group efforts of whatever; nature 
and description seeking to create and maintain 
decent living standards for ultimate con- 
sumers. . ." 


As a "leading consumer-oriented investigator de products, "* 
amicus has had a real and continuing interest in obtaining 
for the enlightenment of its readers and the gecsral public 
the fullest possible testing information of various products 
on the market. The several agencies of the federal government 
test large numbers of products and have within their store- 
houses testing information--unavailable Sieaenerctanose release 
*See Consumers Union of United States, Inc. v. Veterans Ad- 


ministration et al., F.2d , No. 33978, slip op. at 
p-1239 (2d Cir. Jan. 15, 1971) dismissing appeal as moot. 


3 
would be of untold benefit to millions of consumers. 
Accordingly, amicus is deeply concerned that the provisions 
of the Freedom of Information Act remain, as this Court has 
stated, "a liberal disclosure requirement, limited only by 
specific exemptions which are to be narrowly construed." 
Bristol-Myers Co. v. F.T.C., 424 F.2d 935,938 (1970). 
Indeed, amicus ‘has previously been a plaintiff seeking 
product testing information from the Veterans Administration 


pursuant to the Freedom of Information Act. See Consumers 


Union of United States, Inc. v. Veterans Administration, 


et al., 301 F.Supp. 796 (S.D.N.y. 1970), appeal dismissed 


as moot, F.2d , No. 33978, (Jan. 15, 1971). 


Amicus believes that this case presents important 
questions of law and policy affecting the consumer's 
right to information under the Freedom of Information Act. 
In particular, amicus takes issue with the dubious proposi- 
tion advanced by the National Labor Relations Board that 
a trial judge is empowered to invoke discretion to deny 
disclosure of records sought even though they are not ex- 
empted under any of the provisions of the Freedom of Infor- 


mation Act. Such a holding will render meaningless the nine 
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| 
exemptions specified by Congress and the power to 
disclose or not to disclose will be placed far 
beyond the standards and criteria intended by 


Congress. 


ARGUMENT 


THE FREEDOM OF INFORMATION ACT 
DOES NOT PERMIT THE EXERCISE 

OF JUDICIAL DISCRETION TO RE- 
FUSE DISCLOSURE OF RECORDS 

ONCE IT IS DETERMINED THAT THEY 
ARE NOT EXEMPTED UNDER ANY OF 
THE ACT'S NINE EXEMPTIONS. 


| 
On this appeal, the National Labor Relations 


Board contends that the trial court was empowered 


to deny disclosure of the records sought even 


though it has found that none of the nine exempt - 


i 
tions barring release under the Freedom of Informa- 


tion Act are applicable. In support of such a pro- 


| 
position the Board primarily relies upon the district 


court's decision in Consumers Union of United States, 


Inc. v. Veterans Administration, supra. This memo- 
randum wijl demonstrate that the holding of Judge 
Croake in that case was manifestly erroneous 


and should not be followed by this Court. 


A. Inapplicability of Hecht v. Bowles. 


The sole authority relied upon by the trial 


judge in Consumers Union of United States, Inc. v. 


Veterans Administration, supra, for judicial discre- 


tion to withhold the injunctive remedy even though 


the records sought are not exempt under any of the nine 
categories delineated by Congress in the Act, is the 
1944 decision of the Supreme Court in The Hecht Co. v. 
Bowles, 321 U.S. 321. The principles enunciated in 


Hecht, however, are clearly not applicable in the 


*Counsel for amicus were counsel for the plaintiff 

in Consumers Union of U.S., Inc. v. Veterans Admini- 
stration, supra. It should be noted that this issue 
was not argued or briefed by either party in the 

trial before Judge Croake. On appeal from Judge 
Croake's decision the Veterans Administration frustra- 
ted the plaintiff's attempt at judicial review by con- 
ceding the illegality of its refusal to disclose on 
the oral argument before the United States Court of 
Appeals for the Second Circuit, and thereby mooting 
the appeal. See Consumers Union v. V.A., supra, slip 
op. at 1240. Amicus welcomes this opportunity to have 
a United States Court of Appeals rule on the question 
of judicial discretion to deny disclosure though no 
exemption is available. 


instant case. 


1. Absence of Alternative Remedies 
First, the statute under consideration in Hecht* 
gave the court a choice of several remedies in permitting 


it to issue either "a permanent or temporary injunction, 


restraining order, or other order," while under the sta- 


tute here involved, 5 U.S.C. §552, there are no alterna- 


tive remedies provided; a mandatory injunction is the 
sole form of relief specified. 
This most significant distinction was precisely 


pointed out by Mr. Justice Frankfurther in United Steel 


———————— 


Workers v. United States, 361 U.S. 44, 58-59 (1959) 


(concurring opinion, joined by Mr. Justice Harlan): 
| 
But the scheme of the statute in 

Hecht v. Bowles [Emergency Price control 

Act of 1942] was significantly different 

from that of the statute [Labor Manage- 

ment Relations Act of 1947] in this case. 

The Emergency Price Control Act of 1942 


= SSS een Se 
*Section 205(a) of the Emergency Price Control Act of 


1942 (56 Stat. 23, c.26, former 50 U.S.C. App. |§§901, 
925, 11 F.C.A., Title 50, App- 25, §§201, 205) 4 


provided that the District Court should 
grant oe the Administrator's applica- 
tion, "a permanent or temporary injunc- 
tion, restraining order, or other order." 


This; Court [in Hecht] emphasized the alter- 


native character of this provision for an 

"other order" as imparting to the District 

Court discretion to withhold an injunction. 

321 U.S. at 328. 
(Emphasis added.) Mr. Justice Frankfurter further stated 
that the language in the Labor Management Relations Act, 
29 U.S.C. §208 [now 29 U.S.C. 178], in which the Court 
is given jurisdiction to enjoin "and to make such other 


orders as may be appropriate" implies an addition to the 


injunctive order not an alternative; "an ‘other order' 


may only supplement an injunction, it may not supplant it." 


361 U.S. at 59. A fortiori, if Justices Frankfurther and 
Harlan were unable to find judicial discretion in the 
somewhat broader provisions of the Labor Management Rela- 
tions Act, it follows that there is no such discretion 

in the Freedom of Information Act where there is no hint 


of alternative relief. 


2. Absence of Good Faith 


Furthermore, Hecht is distinguishable from 


| 
this case since in Hecht, at the time of the decision, * 


the defendant had clearly been demonstrating its good 
faith in attempting to comply with the regatations 

and the violations alleged had voluntarily sensed. 
Compare Bowles v. Sley System Garages, Inc., 57 F.Supp. 
149 ( E.D. Pa. 1944). To issue an injunction or re- 
straining order in Hecht would have been a needless 


futility. Such is not the case here. 


3. Statutory Scheme Precludes Broad Equity 
Discretion 


The most important distinction between Hecht 


and the present case is that in Hecht there was no inti- 


mation whatsoever, either in the plain meaning of the 


| 
language of the statute considered or its legislative 


| 
eee ee ee 
*The case is far different here where the N.L.R.B. stead- 
fastly maintains the propriety of its decision to with- 
hold. 


9 
history, that traditional equity discretion was to 
be limited by Congress. Here, however, under 5 U.S.C. 
§552 (b), Congress has established nine separate cate- 


gories of information which may continue to be withheld. 


In this sense, the Freedom of Information Act 


closely resembles the Norris-LaGuardia Anti-Injunction 


Act, 29 U.S.C. 104 and 107, which explicitly states 


when a Federal Court has jurisdiction to issue an in- 
junction and when it does not. The Labor Management 
Relations Act, 29 U.S.C. §178, also explicitly instructs 
when the court will issue an injunction. Section 178 
states that the court shall have jurisdiction to enjoin 
a strike if the following two items are found: (1) 

if the strike affects the entire industry, and (2) if it 


imperils national health. 


That Congress intended to define and restrict 
the area to which judicial discretion should be limited, 
is made crystal clear in sub-section (c) of the Freedom 


of Information Act which unambiguously states: 


10 


This section does not authorize withhold- 
ing of information or limiting the avail- 
ability of records to the public, except 
as specifically stated in this section. 


5 U.S.C. §552(c) (emphasis added). Thus, the plain 
meaning of the Act requires a holding that if the 
information sought does not fall within the exemptions 
specified in the Act, its disclosure cannot be barred 


by the invocation of judicial discretion. 


4. Legislative History Supports Mandatory 
Injunction 


The legislative history of the Act further 


buttresses the plain meaning of the statute. ‘As Mr. 
Justice Frankfurther said in United Steel Workers, 
supra, at 56: 

"Discretionary" jurisdiction is 
exercised when a given injunctive remedy 
is not commanded as a matter o@ policy 
by Congress, but is, as a pre-supposition 
of judge-made law, left to judicial dis- 
cretion. 

A brief examination of the legislative 


history of the Act makes it clear that the policy of 


Congress was to make the injunction mandatory. In 


ll 


the Senate report it was emphasized that the Freedom of 


Information Act would amend Section 2 of the Administra- 


tive Procedure Act which had too many "loopholes" which 
allowed denial of legitimate information to the public, 
and that it is the purpose of the FIA: 


{f]o establish a general philosophy of 
full agency disclosure unless information 


is exempted under clearly delineated sta- 
tutory language and to provide a court 


procedure by which citizens and the press , 
may obtain information wrongfully withheld. 
It is important and necessary that the 
present void be filled. It is essential 


that agency personnel, and the Courts as 
well, be given definite quidelines in 
setting information policies." 


Sen.Rept. No. 813, 89th Cong., lst Sess., 1965, 3 (em- 


phasis added). 


In its brief on this appeal (Appellant's Brief, 
p. 14) the N.L.R.B. refers to the House Report as confirm- 
ing judicial discretion to deny disclosure although no ex- 
emption is applicable. It is submitted that the Senate 
Report is a more faithful reflection of congressional 
intent and must, therefore, be given greater weight. Pro- 
fessor Davis has noted that the House committee report 


often tries 


12 


to change the meaning that appears 

in the Act's words. The main thrust | 
of the House committee's remarks that) 
seem to pull away from the literal 
statutory words is almost always in Exc 
direction of non-disclosure. 


Davis, The Information Act: A Preliminary Analysis, 


34 U. of Chi. L-Rev. 761,763 (1967). 


See also, The Information Act: Judicial 
Enforcement of the Records Section, 54 va.L.Rev. 466, 
469 (1968). Since the Freedom of Information Act 


originated in the Senate and was drafted there, 


the Senate Report, as stated above, should be adhered to. 


Additionally, a prime purpose of the Freedom 
of Information Act was strictly to define the reasons 
under which identifiable records could be withheld. 

| 


As was stated by this Court in American Mail Line, Ltd. 


v. Gulick, 411 F.2d 696 (D.C. Cir. 1969) : 


An exploration of the legislative 
history behind this enactment reveals 
that a premier purpose of the Act was 
to elucidate the availability of gov- 
ernment records and actions to the | 
American citizen. In addition, Congress 
sought to eliminate much of the vague- 
ness of the old law. .. - 


411 F.2d at 699. 
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In the light of the fact that no alternative 
relief is provided, that the exemptions to the Act are 
clearly delineated, and that the legislative history 
indicates a mandatory injunction, the situation is 
strikingly similar to that discussed by Mr. Justice 


Frankfurther in comparing the Labor Management Rela- 


tions Act to the Emergency Price Control Act, United 


Steel Workers, supra, 361 U.S. at 59: 
There was not, therefore, in Hecht 
v. Bowles the strong showing we have 
here that the Congress has resolved 
the question of the appropriate form 


of relief for the condition the statute 
is meant to correct. ... 


B. Two Types of Statutes. 


A review of various administrative statutes 
demonstrates that when Congress provides equity relief, 
two categories of statutes may be involved. One is. a broad- 
ly drawn statute such as that in Hecht which contains 
provisions for alternative relief, and where there is 


no clear showing of Congressional intent to make relief 


mandatory. The other category consists of Bwetces such 

as the Freedom of Information Act, the Norris-LaGuardia Act, 
and the Labor Management Relations Act which are closely 
arawn and which exhibit a strong showing that Congress 
determined that a mandatory injunction was the only 
appropriate relief.* This analysis is rot ea by a close 
reading of Mr. Justice Douglas’ majority opinion in Hecht. 
The language indicates the holding should be Limited to 
statutes which closely resemble the Emergency Price Control 
Act and that other statutes may fall outside of the rule 

in Hecht: "We do not believe that such a major departure 


from the long tradition [of equity discretion] should be 


lightly implied. We do not think the history or language 


ee 


*See Henderson v. Burd, 133 F.2d 515,517 (2d Cir. 1943) 
("When an injunction is authorized by statute it is 
enough if the statutory conditions are satisfied."); 
United States v. Adler's Creamery,110 F.2d 482 (2d Cir. 
1940), cert. denied, 311 U.S. 657,658; - Securities and 
Exchange Commission v. Torr, 87 F.2d 446, 447 (2d Cir. 
1937); Federal Trade Commission v. Rhodes, 191 F.2d 
744, 746-747 (7th Cir. 1951); Schauffler v. Local 1291, 
188 F. Supp. 203 (E.D. Pa. 1960), aff'd 292 F.2d 182 
(3d Cir. 1961). 
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of 205(a) compel it."* 321 U.S. at 330 (emphasis added). 


Cc. Balancing Test Inappropriate. 


Obviously, the very intent of the Act to elimin- 
ate vagueness and to elucidate the availability of govern- 
ment records would be defeated if the courts were to continue 
to exercise unpredictable discretionary power to withhold 
such information as they considered it proper to withhold. 
In seeking to invoke a balancing test through discretionary 
equity powers, the N.L.R.B. has intruded a test which is no- 
where mentioned in the statute and which is in conflict 
with the Congressional intent as expressed in the very words 


of the Act.** That this is improper may be seen from the 


*In support of this holding, Mr. Justice Douglas cites 
several other statutes with similarly broad grants of 
equity jurisdiction. 321 U.S. at 327 n.6. 


**" "Balancing the equities’ when considering whether an in- 
junction should issue is lawyers' jargon for choosing between 
conflicting public interests. When Congress itself has 
struck the balance, has defined the weight to be given com- 
peting interests, a court of equity is not justified in ig- 
noring that pronouncement in the guise of exercising 
equitable discretion." Youngstown Sheet & Tube Co. v. 
Sawyer, 343 U.S. 579, 609-610 (1952) (concurring opinion, 
Frankfurter, J.). 


holding in United States v. Aarons, 310 F.2d 341 (2d 
| 
Cir. 1962). In rejecting the government's contention 


that certain regulations promulgated by the Coast Guard 
need not be published in the Federal Register aren though 
they did not come within the exemptions from publication 
delineated in the Administrative Procedure Act, this 


Court stated: 
When Congress has been at such pains 
narrowly to limit the exceptions to the 
requirement of publishing "substantive 
rules adopted as authorized by law" | 
in the Federal Register, even with re- | 
spect to military and naval matters, 
courts ought not to broaden these on a 
hunch that it might have been wiser to. 
provide some means for exempting orders 
emergent in nature or local and momentary 
in application. .. . 

| 
310 F.2d at 347. 


Surely, if the courts are to be so hesitant-- 
| 


even in military matters--about intruding such extra- 
| 

neous criteria as they might think Congress ought to 
| 

have included in the statute, then so much more should 


they hesitate to do so in a case such as the present one. 


Finally, in its brief (appellant brief, p-16) the 
Board states that the United States Court of Appeals for the 
Ninth Circuit has held that equitable discretion lies to 
deny disclosure even though none of the exemptions of the Act 


are applicable.: The Board cites General Services Administra- 


tion v. Benson, 415 F.2d 878,880 (9th Cir. 1969): 


In exercising the equity jurisdiction conferred 

by the Freedom of Information Act, the court must 

weigh the effects of disclosure and non-disclosure, 

and determine the best course to follow under the 

given circumstances. The effect on the public is 

the primary consideration. 

A reading of the Benson case reveals that the United 
States Court of Appeals for the Ninth Circuit did not adopt 
the conclusion urged upon this Court by the Board. Rather, 
the Benson case held that in determining whether or not the 
fifth exemption under the Act was applicable, the court must 
weigh the effect on the public in accordance with traditional 
equity principles. This is a far cry from holding that even 
if a request for identifiable records is not within any of the 


Act's exemptions, disclosure may be barred in the court's 


discretion. 


Indeed, contrary to the Board's assertion, the 
Ninth Circuit has held that judicial review under the Freedom 


of Information Act is limited to “whether the conditions of 


exemption in truth exist." Epstein v-. Resor, 421 F.2d 930, 


933. (1970). 


CONCLUSION 


To conclude, on the sole authority of a clearly 
distinguishable and erroneous case, the N.L.R.B. has erro- 


neously sought to have the district court invoke its equi-~ 


table discretion in order to violate the clear mandate of 


Congress. It is respectfully urged that such a proposi- 
tion cannot stand and that this Court should order disclo- 
sure of the records sought if it finds that they are not 
exempt under any of the nine exemptions specified in the 


Act. 


Dated: April 14, 1971. 
Respectfully submitted, 
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BRIEF FOR JULIUS G. GETMAN AND STEPHEN B. GOLDBERG 


COUNTERSTATEMENT OF THE ISSUE PRESENTED 


We accept the Board's statement of the issue presented with the 


significant exception that the District Court's order= required the Board 


Ip. 209 


to provide us with employee names and addresses in only 35 elections out 


of the approximately 8,000 elections the Board conducts annually. 


_COUNTERSTATEMENT OF THE CASE 
I. The NLRB Voting Study 
A. Background 

Appellees Julius G. Getman and Stephen B. Goldberg, Professors of 
Law at Indiana University School of Law and University of Tllinois College 
of Law, respectively, are Co-Directors of the Indiana University - Univer- 
sity of Illinois. National Labor Relations Board Voting Study. The purpose 
of this study is to determine why employees vote for or against union 
representation in elections conducted by the National Labor Relations Board, 
with emphasis on the impact of campaign tactics utilized by employers and 
unions. We seek this information primarily in order to provide an empirical 
basis for evaluating the rules promulgated by the Labor Board about what may 
and may not be done by the employer aSe ashct during the course of an 


election campaign. 


2See 33rd Annual Report of the National Labor Relations Board 1 (1969). 


3appellees are both specialists in labor law. Professor Getman has 
taught labor law for eight years and has written several articles concerning 
the National Labor Relations Act. See, Getman, The Midwest Piping Doctrine: 
An Example of the Need for Reappraisal of Labor Board Dogma, 31 U. of Chicago 
L. Rev. 292 (1964); Getman, Section 8(a) (3) of the NLRA and the Effort to 
Insulate Employee Free Choice, 32 U. of Chicago L. Rev. 735 (1965); Getman, 
The Protection of Economic Pressure by Section 7 of the NLRA, 115 Penna. L. 
Rev. 1195 (1967}. Professor Goldberg has taught labor law for six years. 
His writings include, Goldberg, District Court Review of NLRB Representation 
Elections, 42 Indiana L.J. 455 (1967); Goldberg, The Labor Law Obligations 
of a Successor Employer, 63 Northwestern Law Rev. 735 (1969); Goldberg, 
Coordinated Bargaining Tactics of Unions, 54 Cornell L. Rev. 897 (1969). 
Both appellees previously were employed as attorneys for the NLRB. 


3 


The Board has, on the basis of general statutory authority, developed 
an elaborate structure of rules governing the behavior of the parties during 
the campaign. These rules, many of them very complicated, rest: oa wo basic 
assumptions: First, that the typical voter listens carefully to, and evalu- 
ates, the arguments of both parties before deciding definitely how he will 


vote; second, that employee voters are easily manipulated in ascertainable 


ways by the campaign tactics of the parties. 
It has been pointed out by scholars in the field of labor relations 

that these assumptions are completely unsupported by empirical deca” 

Indeed, the findings of voter behavior studies in political elections are 

inconsistent with the Board's assumptions. The voting studies suggest that 

a substantial majority of the electorate has made its voting judgment before 

the campaign opens.> Perhaps even more significantly, those voters whose 

decision is delayed tend to be those who have least interest in the election 

and are least ere to political material in the formal media of communi— 

cations. The role of the campaign thus appears not to be that of ‘convincing 


the undecided, but rather of activating existing predilections and providing 


support for decisions already made.® 


480k, The Regulation of Campaign Tactics in Representation Elections 
Under the National Labor Relations Act, 68 Harv. L. Rev. 385 46-53, 88-90 
(1964). See also, Samoff, NLRB Elections: Certainty and Uncertainty, 117 
Penn. L. Rev. 228 (1968); Note: Behavioral and Non-Behavioral Approaches 
to NLRB Representation Cases, 45 Indiana L.J. 276 (1970). — | 


Sgerelson, Lazarsfeld & McPhee, Voting, 17-18 (1954); Campbell, 
Converse, Miller and Stokes, The American Voter, 78-80. (1960). | 

6razarsfeld, Berelson and Gaudet, The People’s Choice, 52-69 (1968); © 
Glaser and Kadushin, Political Behavior in Midterm Elections in McPhee and: 
Glaser, Public Opinion and Congressional Elections, 251 (1962). See also 
Burdick, Political Theory and the Voting Studies in Burdick and Brodbeck, 


4 


The implications of these conclusions for the regulation of NLRB 
elections are obvious. If the voting decision is by and large not rational, 
and rarely influenced by the election campaign, it is difficult to avoid the 
conclusion that the Board's role in the election process should be reduced. 
The costs of Board regulation are great. The proportion of elections in 
which the losing party has taken advantage of the Board's increasingly 
complex rules to file objections has risen to mee one in seven in recent 


years./ As the Board points out (Brief, p. 5) each such objection requires 


that the Board conduct an investigation, hold a hearing if material issues 


of fact are presented, and then rule on the validity of the objections; 
meanwhile the ultimate resolution of the question of representation is 
delayed. Whether this delay, combined with the expenditure of Labor Board 
time and public funds involved in enforcing the Board's rules, is justified 
must be open to serious doubt if the findings of the’ political election : 
studies are applicable to NLRB elections. 

We do not pao nonevert if they are. The issues may be more com- 
prehensible to the voters than the issues in political elections, a factor 
that would. increase the opportunities for rational decision-making. The 
voters may have less powerful predispositions for or against union repre- 
sentation than for or against the major political parties, a factor that 


—— 


6cont. - American Voting Behavior, 139-140 (1959): 
The voter of today lacks both high political interest and 
an urge to participate in the political discourse. The 
voting studies indicate that political discourse is limited, 
sparse and desultory. Indeed, most voters make up their 
minds and act ultimately on that decision, even before the 
campaign begins.... In summary, the voting studies etch a 
portrait of the contemporary voter as a person who votes 
with relatively high frequency, but on low information, 
with very little interest, and with very low involvement 
in the entire process. 


Tsamoff, op.cit. supra n. 4 at 253. 
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would increase the number of initially undecided voters. Finally, the 
effect of the campaign, at least of the employer's campaign, may in some : 
respects be greater because of the employees’ economic dependence on the 
employer. We simply do not know. It is to remedying this almost total 
lack of knowledge concerning voting behavior in NLRB elections that our 
study is directed. 

The need for an empirical investigation into the assumptions under— 
lying the Board's regulation of campaign tactics has for some time been 
recognized by labor law scholars. Thus, one commentator has recently 
stated: ; 


I suggest that an enormous number of Board doctrines 
are based upon untested suppositions. For example, 
we have had more than 25 years of litigation about 
organizing activities on and off company property, 
but little data on how employees actually react to 
various organizing devices. We simply do not know 
what makes an employee feel fear in election 
situations. We do not even know whether substan— 
tial groups of employees regard Board elections as 
truly secret. If many do not, the whole Board 
election process is askew. 


i 


Additionally, this particular study has been reviewed and supported 
by virtually every major scholar in the labor law field, including | former 
Dean Derek C. Bok of Harvard Law School, Professors Harry Wellington and 
Clyde Summers of Yale, Howard Lesnick of Pennsylvania, Benjamin Aaron of 


UCLA, David Shapiro of Harvard and many others.? Further encouragement and 


Mee aT | 


Ssernstein, The NLRB's Adjudication-Rule Making Dilemma Under the 
Administrative Procedure Act, 79 Yale’ L. J. 571, 582 (1970); see also articles 
cited at note 4, supra. i 


OR. 24, Ex. 8; R. 25, Ex. 93 R. 26, Ex. 10; R. 15, Ex. 1 


support has come from leading management and union representatives ,10 and 
from mumerous government officials, including former Secretaries of Labor 
W. Willard Wirtz!t and George P. Schultz.12 Finally, our research is being 
funded by a grant of $203,400 cos the National Science Foundation, / the 
largest grant ever made available for law related research. The National 
Science Foundation, after extensive investigation of this project 14 con= 


cluded: 


The investigators are among the ablest young labor 
law professors in the country and both have had 
considerable practical experience in the work of 
the National ‘Labor Relations Board. In affiliation 
with a sophisticated social science survey research 
organization, they have developed a distinctive 
effort to test the behavioral basis on which an 
important body of labor law is founded. A success— 
ful project here would serve as a much-needed model 
to encourage further empirical work to test the 
behavioral assumptions underlying important laws .15 


l0management representatives include Arthur R. Donovan ("This pro- 
posed study would have tremendous effect on the very heart of the National 
Labor Relations Act"), (R. 31, Ex. 15); Theophil C. Kammholz. (R. 34, 
Ex. 16) and Lee Shaw (R. 35, Ex. 17). Union representatives include 
William L. Kircher, Director of Organization, AFL-CIO ("We believe that 
more information about this important area is highly desirable and we 
consider your study a potentially useful one. We know that you are both 
scholars with the professional and technical capabilities of undertaking 
such a study."), (R. 28, Ex. 12); James T. Housewright, President, Retail 
Clerks International Association, (R. 29, Ex. 13) and Patricia Eames, 
General Counsel, Textile Workers Union of America (R. 30, Ex. 14). 


Ibthis is an exciting project and makes me wonder how in the world 
it is that something this important hasn't been done before." (R. 19, Ex. 4). 


2p. 15, Ex. 1, par. XVI. 
13g. 18, Ex. 3. 


l4n |, [Qjualified members of the National Science Foundation's 
staff first review and’ evaluate all proposals submitted to the Foundation. 
To assist it in this evaluation process, the Foundation usually obtains 
the advice of other scientists who are specialists in the field covered 
in the proposal.” (R. 163, Ex. 44). : 


5p. 164, Ex. 44. 
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In sum, the need for and desirability of our study has been recognized by 
every segment of the labor-management relations community concerned with 
the operations of the National Labor Relations Board--with the sole | 


exception of the Board itself. 


B. Research Design and Techniques 

To obtain an accurate picture of what happens in an NLRB election 
campaign, our study utilizes the panel technique, which has proven very 
successful in analyzing voter behavior in political elections. Essentially, 
the technique involves interviewing the same voters at different stages of 
an election campaign. In this way, the researcher is able to ascertain not 
only whether the proportion of voters intending to vote for each party has 
changed, but also to identify those voters who have changed. It is then 
possible to analyze the characteristics of those Ss changed and the extent 
to which their decision to change was influenced by the campaign. | 

Specifically, we interview the TOLece: once before the eceton (as 
soon as possible after the direction of election or consent agreement, usually 
10-20 days before the election itself), and once inmediately after the elec- 
tion. At each interview, = ascertain the puntioves’s current voting intent 
(or how he voted), note what, if any, changes in voting intent take place, 
and observe to what extent those changes are related to the use of specific. 


campaign tactics. We also determine the extent to which voting intent remains 


constant despite the use by employer or union of campaign tactics ‘currently. 
16 


regarded as coercive or otherwise improper. 


ee 


l6precise questions utilized to probe these areas of inquiry, as well 
as others, can be ascertained by examining our current interview schedules 
(R. 183-207, Ex. 45, 46). Earlier drafts of our interview schedules are also : 
available (R. 76-112, Ex. 23 (Oct. 1969 draft); R. 37-66, Ex. 19 (May 1970 draft)). 7 


In order to obtain the employee's consent to be interviewed, ye 
send each employee a letter outlining the purposes of our study and inform- 
ing him that he may soon be contacted by one of our interviewers for the 
purpose of arranging an interview.17 Enclosed with the letter is a news- 
paper article describing the study and a two-page document entitled "Some 


Answers to Your Questions.” The latter contains responses to the questions 
most frequently asked us by employees in the early stages of the study. 
Among other things, it insures employees of our independence of the company 
and union involved and of the confidentiality of employee responses. 18 
Within a few days after these documents are mailed we telephone a random 


sample of employees and request a personal interview a day or two thereafter .19 
Those employees who agree are subsequently interviewed; those who do not are 
dropped. Ali employees who complete the first interview are asked if they 
would be willing to participate in a second interview immediately after the 
election. The second interview is conducted by telephone unless the employee 
chooses otherwise.20 


Actual interviewing, as well as interviewer training, data reduction 


and data processing is ‘carried out under the direction of the Illinois Survey 


Research Laboratory (SRL), one of the nation's outstanding survey research 


17R. 216, Ex. 48. 
18g. 217-218, Ex. 49. 


the telephone call is, of necessity, omitted and the request for 
an interview made in person in the case of those employees who do not have 
telephones. 


20566 generally R. 13-14, Ex. 1, Para. V, IX. 


; | 


organizations.2+ Interviewers are carefully selected, intensively trained 
and closely supervised by members of the SRL Field Operations Section. No 
interviewer is sent into the field until he has completed a number of care- 
fully observed practice interviews. Particular attention is devoted to 
insuring that the interviewer is not influencing the respondent's answers 
and that all answers are recorded fully and accurately. A record is kept 
of the quality of each interviewer's work and interviewers have praene 
meetings with their supervisors to go over completed work. Any interviewers 
who appear to be affecting the respondents" answers are retrained or Grocped 


from the interviewing staff 22 


C. Pilot Studies 
We have to date completed four pilot studies and analyzed the data 
from the first three. In each case the list of employees’ names and 
addresses was made available to us by the union. In two of the studies 
employer representatives expressed some concern about the possible effects 
of our study on the campaign. However, at the termination of each of our 
studies, company counsel participated in post-election interviews. They 
freely and fully informed us of the tactics used and speeches made By, the 
employer so that we could compare these with the employees". perceptions of 
the campaign. One of the company officials who had expressed nisgivings 
| 
21R, 36, Ex. 18; R. 164, Ex. 44; R. 149-152, Ex. 37. We have also 
received planning assistance from the Survey Research Center of the Univer- 
sity of Michigan (R. 131-132, Ex. 35, 36). | 


22For a full description of SRL interviewer training procedures, 
see Affadavit of Matthew Hauck, Director, Field Operations Section, Univer— 


sity of Illinois Survey Research Laboratory. (Ex. 52, attached to Appellees’ 
Motion for Further Leave to Supplement the Record.) 
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about our first study subsequently complimented us on the "professionalism" 
with which the study was conducted, commenting, "I have seen no evidence of 
the activities of you or your group affecting the outcome or result of the 
campaign.23 

The union, which had lost the election involved in our first study, 
also stated that it "did not think that your participation in the campaign 
had any harmful effects.24 The union organizer in the second election 
studied also indicated that he was "very impressed and pleased" with the 
study.2> 

In the first three pilot studies, the proportion of employees 
approached by us who agreed to be interviewed has ranged from a low of 


approximately 66% (21 of 32) to a high of 90% (20 of 22). No employee who 


has consented to an initial interview has ever declined to schedule a second 


interview.26 Nor has any employee whom we have interviewed failed to vote 


in the subsequent NLRB election. Our data further indicates that employees 
have been responding in a truthful fashion to our questions. For example, 
we ask employees whether they have signed a union authorization card. In 
two of our pilot studies, we have compared the answers to this question with 
the union's list of authorization card signers. Out of a total of 20 respon- 


dents who had signed cards, 18 indicated they had done so.2/ Similarly, we 


23R. 67, Ex. 20. 
24n. 68, Ex. 21. 
25p. 69, Ex. 22. 


260ne employee failed to keep his scheduled appointment for the 
second interview. We were unable to reach him to determine the reason. 


27one employee who responded negatively was clearly confused since 
she stated she would have done so if she had the opportunity! 


il 


have observed a very close ‘correlation between the proportion of aes 
interviewed by us who report, after the election, that they have voted for 
or against the union, and the actual unit vote. Thus, in one pilot, our 
sample of 21 employees in 2 unit of 46 claimed to have voted against the 

‘ union 11-10; the total unit vote was 26-20. In another pilot, our sample 
divided 12-8 against the union; the total unit vote was 14-8. This, of 
course, strongly suggests both that we are obtaining an accurate random 
sample of the employees and that the employees are answering our questions 
truthfully. Finally, there have been no complaints by individual employees 
concerning the study either to us or to the NLRB. It has been apparent to 
us that those employees who have been willing to be interviewed by us nave enjoyed 
the experience,2® those who have not wished to be interviewed have had 
their wishes respected. 

D. Need for the Excelsior Lists 
of Employee Names and Addresses 
In Excelsior Underwear Inc., 156 NLRB 1236 (1966), the Board held 

that within seven days after a representation election has been directed, 
or agreed upon by the employer and union, the employer must submit: to the 
Board, for transmission to the union, a list containing the names and 
addresses of all employees eligible to vote in that election. It jis 
necessary that we have a copy of this list in order to communicate with 


the employees involved. In each of the elections studied to date we have 


obtained this list from the union. This procedure.-suffers, however, from 


serious disadvantages. 


| 


28see R. 128, Ex. 32, Par. VII; R. 130, Ex. 34, Par- Tit;| 
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When we discover an election which we would like to study, we must 
convince the union to make the lists of employee names available to us. 
Because of the novelty of the request, the significance of the election, 
and because we may be unknown to the organizer, it is not uncommon for the 
union representative to request information concerning the study and to 
check with higher officials before granting approval. This is inevitably 
a time consuming process and it has prevented us from studying some elections 
because we could not obtain the lists in time to interview employees in 
accordance with our research design.29 

Similar problems could be expected if we sought to obtain Excelsior 
lists from the employer. Moreover, we believe that because the employer has 
power to affect the economic well being of employees, it is crucial that the 
study be conducted as independently as possible of the company. If it became’ 
known that the employer made available to us the list of names and addresses, 
some employees might doubt the independence of the study. They might then 
either refuse to cooperate or not answer truthfully. The same risk exists, 

although in lesser degree, when the names come from the union. 

Apart from the methodological disadvantages entailed in our Soiias 
Excelsior lists from the union, a significant risk exists that a union, 
though favoring the objectives of the study, will refuse to provide us with 
the list altogether for fear that the employer will make a campaign issue of 
its doing so. Indeed, in the most recent election we studied, employer 


counsel did attack the union for its cooperation with us ,20 and, what is more, 


29R. 70, Ex. 22a. 


30g. 214, Ex. 47, Par. II. 
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said that he would do so again if the occasion grosess 7 The union involved, 
not surprisingly, indicated an unwillingness to provide us with the Excelsior 
list again under those circumstances. 32. subsequently, in each of the next 
two elections which we sought to study, the unions involved did refuse to 
‘ give us copies of the list, in one case explicitly relying on the risk that 
the company would use its cooperation with us as 2 campaign ractic.33 Thus, 
we are now faced with a situation in which we may no longer be fe to obtain 
Excelsior lists from the unions, not because they oppose either the methods 
or the objectives of the study, but because of the campaign issue thereby 
created. Were we to obtain Excelsior lists directly from the Board, however, 


neither party would be tempted to make a campaign issue of the study. 


‘II. Appellees’ Request for ‘the Excelsior’ pice ‘and the Board's Refusal 


On October 28, 1969, we requested the Board to make available "in 


5-50 representation proceedings designated by us, a Copy of the list of 


employees" names and Se which the employer is required. to submit...."74 


On November 5, 1969, we were advised by Harry Brickman, Chief, See 


eee 


3lgx. 50, attached to Motion of Appellees for Further Leave to 
Supplement the Record. 
32g, 215, Ex. 47, Par. Tit. 
33Ex. 51, attached to Motion of Appellees for Further Leave to 
Supplement the Record. 


34p, 72, Ex. 23. We subsequently advised the Board that ' 
to study only 35 elections (R. 120, Ex. 28). 
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Analysis Section, NLRB, that "We...will do everything we can to...let you 
know of the Board's views as soon as possible."35 Subsequently, we urged 
the Board, in letters dated December 2, 1969, December 10, 1969, February 27, 
1970 and April 6, 1970, to act on our request .36 Despite the command of the 
Freedom of Information Act that agencies make their records "promptly avail- 
able,"37 the Board did) not act until April 22, 1970, six months after our 


request, at which time the request was denied. 38 


ARGUMENT 


I. The District Court Properly Held that Appellees are Entitled to the 
Information Here Sought Under the Freedom of Information Act 


A. Introduction 
The primary purpose of the Freedom of Information Act?? is to 
increase the citizen's access to government records. The legislative plan, 
as this Court has pointed out, is that of "a liberal disclosure requirement, 


limited only by specific exemptions which are to be narrowly construed."40 


35R. 116, Ex. 24. 

36g. 117-120, Ex. 25-28. 

375 U.S.C. 552(a) (3). 

38R, 121-124, Ex. 29. 

39g9 stat 250 (1966), 5 U.S.C. 552 (Supp. IV, 1969). 


40pristol—Myers Co. v. F.T.C., — U.S. App. D.C. > >» 424 F.2d 
935, 938 (1970). See also Consumers Union of U. S. v. Veterans Administration, 
301 F. Supp. 796, 800 (S.D.N.Y. 1969) (Disclosure is... the guiding star for 
this Court in construing the Act.") The most exhaustive and perceptive comments 
on the Act are Davis, The Information Act: A Preliminary Analysis, 34 U. Chi. L. 
Rev. 761 (1960) (hereafter "Davis") and Note, The 1966 Freedom of Information 
Act--Early Judicial Interpretations, 44 Wash. L. Rev. 641 (1969) (hereafter 
"Note"). 


65 


Thus, the Act states, in relevant part: 


(3)...[EJach agency, on request for identifiable records... 
shall make the records promptly available to any person. | On 
complaint, the district court of the United States... has 
jurisdiction to enjoin the agency from withholding agency 
records and to order the production of any agency records 
improperly withheld from the complainant. In such a case 
the court shall determine the matter de novo and the bur-+ 
den is on the agency to sustain its action. | 


An important part of the Freedom of Information Act is the signifi 
cant. role which it assigns to the reviewing courts. The court is to consi— 


der the agency's grounds for refusing to disclose information de novo in a 


proceeding in which the burden is on the agency to justify that refusal in 
terms of one of the Act's specific exemptions. 41 As we show below, the 


District Court quite properly held that the Board had failed to sustain 


that burden. 414 : 


| 
41g, Rep. No. 813 on S. 1160, 89th Cong., 1st Sess. 8 (1965) (here= 
after "S. Rep."); H. Rep. No. 1497 on S. 1160, 89th Cong., 2nd Sess. 9 (1966) - 
(hereafter "H. Rep."). The weight of the burden on the agency seeking to 
justify non-disclosure is evidenced by the fact that in no reported case to 
date has a district court decision sustaining an agency’s non-disclosure 


been affirmed on appeal. See Grumman Aircraft Engineering Corp. V- Renegoti- 
ation Board, U. S. Ap. D. C. G25 F.2d 578 (1970); Bristol Myers v. 


F.T.C. U. S. App. D. C. 424 F.2d 935 (1970); Ackerley v. Ley, 137 
U. S. App. D. C. 133, 420 F.2d 1336 (1969); American Mail Line, Ltd. _v. 
Gulick, 133 U. S. App. D. C., 382, 411 F.2d 696 (1969); E tein ‘vi Resor, 
421 F.2d 930 (9th Cir. 1970); General Services Administration v. Benson, 
415 F.2d 878 (9th Cir. 1969). 


4lathe Board, citing Consumers Union v. Vv. A., supra n. 40 
General Services Administration v- Benson, supra n. 41, suggests that 
Excelsior lists do not in any direct sense reveal anything about the Board's 
operations, hence that members of the public have no legitimate interest 
under the Freedom of Information Act in scrutinizing them. Neither the 
argument nor the citations are helpful to the Board's case. We seek dis- 
closure in aid of a scholarly study, the purpose of which is central to 
the objectives sought to be accomplished by the Freedom of Information 
Act--to "provide the means by which the people of this country can become 
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B. The Board's Refusal to Disclose the Informa- 
tion Requested by Appellees is Not Justified 
by any of the Exemptions to the Freedom of 
Information Act 


1. The Board's Refusal to Disclose is Not Justified by Exemption 7. 
Exemption 7 of the Act excludes from disclosure “investigatory files 

compiled for law enforcement purposes except to the extent available by law 

to a private party." The rationale underlying this exemption is made clear 


by the Senate Report: 


4lacont. -— informed and thus be able to scrutinize the activities 
and operation of their government." (Remarks of Sen. Dirksen, 110 Cong. 
Rec. 17088, quoted in Points and Authorities of Defendant in Support of 
Its Cross-Motion for Summary Judgment, p. 7). While it is true that the 
names and addresses we seek are but the first step in the total information 
gathering process in which we are engaged, there is no language or principle 
embodied in the Freedom of Information Act which requires that the informa- 
tion sought, without more, be sufficient to evaluate the agency's perfor- 
mance. Furthermore, the Freedom of Information Act, though unquestionably 
the product in substantial measure of the desire to assist informed criti- 
cism of governmental operations, was intended to apply to all information 
in the possession of the government. Thus, in Consumer's Union, the 
publisher of Consumer Reports obtained certain records of a VA hearing 
aid testing program for a purpose that had nothing whatsoever to do with 
revealing government operations-—it wished to advise its readers which 
hearing aids to purchase. Similarly, in General Services, the plaintiff, 
who obtained government records concerning the value of certain property 
it had sold him, wanted those records not to scrutinize government actions, 
but to substantiate his position in a dispute with the Internal Revenue 
Service as to the tax consequences of that sale. 
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These are the files prepared by Government agencies 
to: prosecute law violators. The disclosure of such 
files, except to the extent they are, available by 
law to a private party, could harm the Government's 
case in court.42 


There are two respects in which disclosure of government files 
assembled for the purpose of prosecuting a law violator could ers the 
government's case in court against the violator: (1) by enabling him to 
identify and intimidate government witnesses; (2) by enabling hin to anti- 
cipate and avoid the government's case. 43 Neither of these aangers would 


be created by disclosure to appellees of employee names and addresses. Our 


possession of this information, already known to both the employer and union 
involved, -provides no indication of who government witnesses would be, nor 
what the theory of the government's case would be, in any unfair labor 
practice proceeding growing out of a representation proceeding studied by 


us. Hence, the District Court properly held that Exemption 7, read in light 
| 

of its clear purpose, provides no justification for the Board's refusal to 
| 


disclose. 


The Board argues, however, that there is no warrant for restricting 


Exemption 7 to the situations described above in which disclosure would harm 


the government's case in court and excluding the situation here in which, it 
| 


asserts, disclosure would interfere with its ability promptly to complete its 


election proceedings. There is, however, an excellent reason for so restrict— 


ing the scope of Exemption 7—-because Congress intended that it be so restricted. 


Ln 


425. Rep. p. 9. 
43cooney v. Sun Shipbuilding and Drydock Co., 288 F. Supp. 708, 711-712 


(E.D. Pa. 1968); see also, Clement Bros. Co. v- NLRB, 282 F. Supp. 540 (N.D. 
Ga.); Barceloneta Shoe Corp. v- Compton, 271 F.-Supp- 591 (P.R. 1967). 
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The legislative history of Exemption 7, quoted above, makes plain that its 
purpose was not that of preventing disclosure whenever disclosure may be 

said to impose a burden on the government, but rather to prevent disclosure 
when harmful to the government's case in court, i.e., when the government is 
acting to prosecute law violators. The Board does not even claim that our 
possession of employee names and addresses would, in any respect contemplated 
by Exemption 7, interfere with its ability to prosecute persons charged by 

it with violating the National Labor Relations Act. There thus exists no 


justification whatsoever, in terms of the objectives of Exemption 7, for 


holding that exemption applicable to the information here sought .44 


44unfortunately, it is rather easy for an agency to deny disclosure 
by giving a broad reading to the exemptions included in the Freedom of 
Information Act. In view of the cost in time and money involved in litiga- 
ting the agency’s decision, this technique poses a serious challenge to the 
effectiveness of the Freedom of Information Act. See Katz, The Games Bureau- 
crats Play: Hide and Seek Under the Freedom of Information Act, 48 Texas L. 
Rev. 1261 (1970); see also Bristol-Myers v. FIC, supra, n. 40, in which 
this Court held that the specific exemptions to the Freedom of Information 
Act are to be narrowly construed. 

Bristol-Myers is also apposite for its holding that Exemption 7 
applies only when enforcement proceedings are "imminent" and that an agency 
"cannot, consistent with the broad disclosure mandate of the Act, protect 
all its files with the label ‘investigatory’ and a suggestion that enforce- 
ment proceedings may be launched at some unspecified future date” U. S. 
App. D. C. at , 424 F.2d at 939. The NLRB here seeks to do precisely 
what Bristol-Myers precludes--preserve from disclosure all its election 
files because some of those elections will ultimately result in unfair labor 
practice proceedings, the type of "law enforcement" proceedings: contemplated 
by Exemption 7. See Attorney General's Memorandum on the Public Information 
Section of the Administrative Procedure Act 37 (1967) (hereafter "Atty. Gen. 
Memo.") ("...[T]he files compiled from investigation by government agents 
into charges of unfair labor practices would be exempt as investigatory 
files compiled for the! purpose of enforcing the labor laws") (Emphasis 
supplied); See also, Note, supra n. 40 at 668 et seq. 
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2. The Board's Refusal to Disclose is Not Justified by Exemption 6. | 


- Section 552(b) (6) of the Freedom of Information Act exempts from 


the Act's general disclosure requirement: | 
personnel and medical files and similar files, the 
disclosure of which would constitute a clearly un- | 
warranted invasion of personal privacy; | 

| 
The precise language of the exemption should be noted. It is only 


when disclosure would constitute a clearly unwarranted invasion of privacy 
that such disclosure is excused. The legislative history indicates that 
the use of the foregoing language was not fortuitous, but the product of 
carefully considered Congressional policy favoring disclosure. 45 The 

ci 
legislative history also indicates the type of information which Congress 


sought to protect from public scrutiny. The House report states: 


| 
| 
...Such agencies as the Veterans’ Administration, Depart— 
ment of Health, Education, and Welfare, Selective Service, 
and Bureau of Prisons have great quantities of files con-| 
taining intimate details about millions of citizens..-- 
A general exemption for the category of information is 
much more practical than separate statutes protecting | 
each type of personal record. 
| 
| 


ane 


Rea 

4Sthe Treasury Department, for example, suggested dropping the word 
"clearly," and the NLRB went even further, recommending the deletion of 
"clearly unwarranted,” so that non-disclosure would have been permitted 
whenever disclosure would result in any invasion of privacy. Testimony of 
Edwin Rains, Assistant General Counsel, Hearings on S. 1160 before the Sub- 
comm. on Administrative Practice and Procedure of the Senate Comm. on the 
Judiciary, 89th Cong., 1st Sess. 36 (1965) (hereafter "Senate Hearings") ; 
Testimony of Fred B. Smith, Acting General Counsel, Hearings before a Sub- 
committee of the Committee on Government Operations of the House of Repre- 
sentatives on H.R. 5012, Etc., 89th Cong., 1st Sess. 56 (1965) (hereafter 
"House Hearings"); Testimony of Mr. Clark R. Molenhoff£, House Hearings 151; 
Testimony of Mr. Clark R. Molenhoff, House Hearings 151; Testimony iof 
William Feldesman, Solicitor, NLRB, Senate Hearings 491; House Hearings 
257. Congress refused, however, to delete language it considered eritical 
in limiting the scope of the exemption. See S. Rep. 9 H. Rep. 11. 


46y. Rep. 11 (Emphasis supplied). 
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The Senate Report is similar: 
The application of this policy should lend itself 
particularly to those government agencies where 
persons are required to submit vast amounts of 
personal data usually for limited purposes. For 


example, health, welfare and selective service 
records are highly personal to the person involved... 


47 

The Board contends that our very request for an interview, character- 
ized by it as a "home visit"48 itself invades employee privacy. However, as 
the quoted language indicates, the possibility of such minor inconvenience 
was not intended to make information unavailable under the Act. Congress 
sought to protect “highly personal” information and "intimate details" in 
the files of agencies such as the V.A., H.E.W., and the Bureau of Prisons. 
Such information deals with an individual's physical or mental health, 
government pension or prison records, and,if made public, would reveal much 
about the individual which it is reasonable to infer he would not want 
generally known. A list of names and addresses is a far different matter. 
Knowledge of a person’s name and address tells you very little about hin. 
To learn more you must have the person's consent. There is little reason 
to suppose that Congress objected to consensual disclosure of even the most 
personal details. 

In the conduct of our study, any disclosure of personal information 
is wholly consensual. ‘Any employee who does not want to talk to our inter- 
viewers may refuse, as some have done, or refuse to answer those questions 


deen EEE 


475, Rep. 9 (Emphasis supplied). 


48,-rually, in the great majority of cases our request for an inter- 
view takes place by telephone, not at the employee's home. In order to 
utilize interviewer time most efficiently and economically, we have to date 
made initial contact by phone in all cases in which the employee has a 
telephone. 
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| 
he regards as overly personal, as others have done. We have neither the 


" Gntention nor the ability to compel cooperation. on the part of any enployee. 
Nor, in any election studied by us to date, have there been content that 
| we have harassed those employees who were reluctant to cooperate. Indeed, 
it would be self-defeating for us to do so. Information wrested grudgingly 
' €rom disgruntled and harassed employees would hardly provide a reliable 
basis for the careful, scientific study we seek to carry out. | 

The Board seeks to meet the force of these arguments by language 
appropriate to a proceeding under the National Labor Relations Act, but 


totally inapposite here. Thus, it states (Brief, p- 23), "The Board could 


reasonably conclude that the employees’ interest in privacy was outweighed 
| 


in the Excelsior situation, but not here... ‘It is for the Board and ‘not 
this Court to weigh against" the interest served by disclosure "the asserted 
interest of employees in avoiding the problems that... solicitation bay 
present.'" The Board misconceives its role in the instant Litigation by 
asserting that it is its function, rather than the Court's, to balance the 
competing interests asserted for and against disclosure. Under the Freedom 
of Information Act, the reviewing court is to determine the matter de novo 
in a proceeding in which the burden is on the agency to Sostiey non-disclosure. 
Furthermore, the question is not whether the Board, or even the reviewing 
court, could "reasonably conclude" that the interest in disclosure is out- 
weighed by the interest in privacy, but whether the Board has shown that 
disclosure would constitute "a clearly unwarranted invasion of personal 
privacy." This the Board surely has not done--especially in view of the 


strong public interest in a successful completion of our study. 
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3. The Board's Refusal to Disclose is Not Justified by Exemption 4. 
Exemption 4 excludes from the Act's disclosure requirement: 


Trade secrets and commercial or financial information 
obtained from any person and privileged or confidential 


The Board, relying on the Attorney General's Memorandum, asserts 
that Exemption 4 includes any information given the government in confidence, 
whether or not involving commerce or finance, and thus applies to Excelsior 


lists. The only reported case discussing this exemption construes it other- 


wise.49 professor Kenneth Culp Davis also disagrees with the Attorney- 


General's (and the Board's) interpretation of Exemption 4.°9 Tt is of 
interest in considering the Board's interpretation of Exemption 4 as 
including non-commercial and non-financial information that the Beara’ in 
its testimony on Exemption 4 of the proposed Freedom of Information Act, 
protested that "The phrase "commercial or financial’ unnecessarily limits 
this exception.“ The Board proposed broadening language, which was not 
accepted.?+ The Board should not, we submit, obtain from this Court that 
expansion of Exemption 4 which Congress denied it. 

Assuming, however, that Exemption 4 does apply to non-commercial 
and non-financial information given the government in confidence, the Board 
is still driven by this Court's decision in Ackerley v-. Ley? to the con- 


cession that not every promise of confidentiality is sufficient to bring 


49consumers Union of U. S. v. Veterans Administration 301 F. Supp. 
796, 802 (S.D.N.Y. 1969); see also Grumman Aircraft Engineering Corp. v. 
Renegotiation Board, U. S. App. D. C. >» 425 F.2d 578, 582 (1970). 
But see Barceloneta Shoe Corp. v. Compton, 271 F. Supp. 591 (D.P.R. 1967). 


5Opavis, supra n. 40 at 790; see also 807-8. 


SIstatement of William Feldesman, NLRB Solicitor, Senate Hearings, 
supra n. at 490. ; 


52137 u. Ss. App. D. C. 133, n. 3, 420 F.2d 1336, 1340, n. 3 (1970). 
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into play the protection of that exemption. Thus, the Board Eeoeniaest as 
it must, that "the court must look beyond the promise and ascertain whether 
any of the interests sought to be protected by the exemption would bd frus- 
trated by requiring disclosure." (Brief p. 26). The purpose of Exemption 4 
ig that of "protecting the privacy and competitive position of the citizen 
who offers information to assist government policy makers"53 in order to 
encourage the voluntary disclosure of information to the government .54 The 
lists of employee names and addresses here sought are not, however , the 
product of voluntary disclosure. Rather, their anaes is compelled by 
law. Thus, the interest in encouraging voluntary disclosure would noe be 


impinged upon by requiring disclosure. 


| 
Finally, even if we assume that Exemption 4 was intended to protect 


| 
a citizen's interest in the confidentiality of certain types of information 


when furnished involuntarily, the information involved here is not of that 


type. The Senate Report states that this exemption would protect "business 
| 


sales statistics, inventories, customer lists, and manufacturing processes;" 
the House Report is similar.2> These are all examples of information, 


the disclosure of which may injure an employer's position vis-a-vis his com 


petitors. The disclosure of employees’ names and addresses to us would not, 


——_————_———————— ee 


53pristol-Myers Co. v- F.T.C. U. S. App. D. C. 
F.2d 935, 938 (1970). 

S4Rarceloneta Shoe Corp. v. Compton, supra n- 49 at 594. | 

| 

555. Rep. 9; H. Rep. 10. To the extent the House Report is broader 
than the Senate Report, it is not entitled to the same weight in view of the 
fact that it was written after the Senate had passed the Act, hence was not 
taken into account by the Senate. See Davis, Administrative Law Treatise, 
1970 Supplement, Sec. 3A.2 (1971) and cases there cited. 
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however, injure an employer's competitive position. Indeed, the Board 
itself, in Excelsior, explicitly recognized the lack of harm to an employer 
flowing from forced disclosure of employee names and addresses, stating that 
"[AJn employer would appear to have no significant interest in keeping the 
names and addresses of his employees secret....-° Thus there exists no 
justification, in terms of any interest even arguably protected by Exemption 
4, for non-disclosure of employee names and addresses. 

Finally, the Board's suggestion that there exists a compelling 
employer interest in obtaining a prompt resolution of the representation 
question and that this interest would be frustrated by compelling disclosure 
has no relevance whatsoever to Exemption 4, or, indeed, to any of the speci- 
fic exemptions. Rather, what this argument relates to is the Board's claim, 
dealt with below, that a reviewing court possesses discretion to deny dis- 
closure on the basis of grounds not stated in any of the specific exemptions. 

C. The Board's Remaining Arguments Provide 
No Basis for its Refusal to Disclose 
1. These Arguments are Not Related to any Specific Exemption in the Act 

In addition to arguing that the material here sought by appellees 
falls within Exemptions 4, 6 and 7, the Board also seeks to justify its non- 
disclosure on grounds outside the Freedom of Information Act. The Board 


TL UE Eat E EE 


56156 NLRB at 1243; See also, NLRB v- Rohlen, 385 F.2d 52, 55, n. 2 

(7th Cir. 1967); NLRB v. Hanes Hosiery Division, 384 F.2d 188, 191 (4th Cir. 
1967). While the Board now claims that in Excelsior it simply struck a 
different balance between competing interests, it defended Excelsior before 
the Supreme Court by stating: 

[T]here is no necessity to balance, for ‘the employer has no 

significant interest in the secrecy of employee names and 

addresses.' (Brief for National Labor Relations Board in 

NLRB v. Wyman-Gordon Co., No. 463, Oct. Term, 1968, U. S. 

Supreme Ct., p- 37 (emphasis supplied)) . 
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' argues that our study is likely to interfere with employee free choice in 
the election, or, at the very least, give rise to objections which wi 
cause a substantial delay in the ultimate resolution of the representation 
issue. | 

The short answer to this contention is that it is totally irrelevant. 
Section 552(c) of the Freedom of Information Act states that: 


Nothing in this section authorizes withholding of infor- 
mation or limiting the availability of records to the. 
public except as specifically stated in this section 
(emphasis supplied) . 


The Senate Report states that: 

| 

The purpose of this subsection is to make it clear beyond | 

doubt that all materials of the government are to be made | 
ailable to the public by publication or otherwise unless 


av. 
explicitly allowed to be kept secret by_one of the exemp- 


tions in subsection (e)°/ 


The rationale underlying this approach is, of course, that the necessary 
balance between the public interest in disclosure and the various competing 
interests favoring non-disclosure was struck by Congress in drafting the 
specific exemptions; any interests arguably not protected by the exemptions 
have been deemed unworthy of protection, either on the merits or because the 
risks of providing such protection outweigh the penefits.28 
2. Assuming the District Court is Vested with Equitable Jurisdiction to 
Permit the Withholding of Information which does not Fall within one 
of the Exemptions to the Act, the Balance of Equities is Presumptively 


on the Side of Disclosure; the District Court Properly Held that the 
Board had not Met its Burden of Overcoming that Presumption 


eee 


575. Rep. 10 (emphasis supplied); See also, H. Rep. 11; Atty. Gen. 
Memo. 39. | 


58see H. Rep. 63 S- Rep- 3; 112 Cong. Rec. 13641 (1966) (Remarks of 


Rep. Moss); Note, 83 Harv. L. Rev. 928, 930 (1970). 
Se 
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a. Introduction 


Despite the limiting language of Section 552(c), one court and 


some commentators have concluded that a district court retains some dis- 
cretion to determine whether or not disclosure should be compelled even 
though the information sought does not fall within any of the specific 
exemptions of Section 552(b). There exists general agreement, however, 
even by those who favor this approach, that the power to deny disclosure 
on grounds not encompassed within one of the exemptions should rarely be 


invoked in view of the clear Congressional policy favoring disclosure. 


Thus, the court stated in Consumers Union: 


In an action under the Freedom of Information Act, which 
shifts the burden of proof to the defendant, the balance 
of equities is presumptively on the side of disclosure. 
The rule that will be followed, therefore, is this: where 
agency records are not exempted from disclosure by the 
Freedom of Information Act, a court must order their dis-— 
closure unless the agency proves that disclosure will 
result in significantly greater harm than good.59 


As we show below, the District Court properly found that the Board had not 
sustained its burden of proving that disclosure would result in significantly 


greater harm than good .60 


59consumers Union of U. S. v. Veterans Administration, supra n. 40 
at 806. See also, Note, supra n. 40 at 663, n. 98. 


60rhe Board asserts (Brief, p. 17) that the district court, in exer- 
cising its equitable discretion in our favor, erroneously assumed that the 
Board was required to show an actual interference with its proceedings, 
rather than a reasonable likelihood of such interference, in order to bar 
disclosure under the Act. This assertion is not supported by citation to 
any portion of the district court's conclusions of law or any other part 
of the record below. What the conclusions of law imply, and what we clearly 
understand the district court as holding, was not that the Board had to 
demonstrate an actual interference with its proceedings, but rather that 
it had the burden of. proving that such interference was sufficiently likely 
that, balanced against the substantial public interest favoring disclosure, 
disclosure should be excused.. It was this burden of proof that the district 
court, quite properly, found that the Board had not met. R. 209. 
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Before turning to the merits of the Board's arguments, however 


one point should be made clear: the basic and underlying question presented 


| by this case is very probably whether or not this study is to be conducted. 
Initially, we have lately been encountering serious difficulties in obtaining 
Excelsior lists from unions, because of their fear (sometimes proven justified) 
' that the employer involved will use their cooperation with us as 4 campaign 
tactic. Secondly, the Board asserts (Brief, p.- 11) that if it is successful 
in this litigation it might seek to enjoin attempts by us to carry out our 
study with information obtained from union sources. This assertion is wholly 


consistent with the Board's position in the instant litigation. None of the 
arguments raised by the Board to justify its refusal to provide us with 

| 
Excelsior lists relate to our obtaining those lists from the Board as such. 


They relate, rather, to the risks the Board sees in our interviewing employees, 
: 


regardless of how we obtain their names and addresses. Thus, both because 


we may be unable to obtain future Excelsior lists from unions, and because 


the Board, driven by the logic of the arguments it raises here, threatens 
to enjoin us from using any such lists we do obtain, our ability to complete 


this study very probably turns on the outcome of this litigation.o) 


| 
a 


6lthe Board cavalierly suggests (Brief, p- 18) that we could achieve 
our objectives by altering our research design, presumably to omit the pre- 
election interview. Such a procedure, could we follow it, would make our 
research task far less expensive and time-consuming. The fact is, however, 
that the multi-wave or panel study is the sole technique available for. 
adequately studying the dynamics of an election campaign. It permits the 
researcher to identify voters who switch from their original voting intent 
and to analyze the reasons for that switch as no other method does.| 
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b. The Board's Arguments are Insufficient 
to Meet its Burden of Proof 
(1) The Board's Expertise 
The Board's original letter denying us Excelsior lists rested largely 

on the conclusion that our interviewing might have the effect of confusing 
and inhibiting the employees .©2 The Board cited no authority and offered no 
justification for this conclusion either in that letter or in the district 


court proceedings other than its own expert knowledge as to "the way employees 


act and the parties act and react in the election campaign."©3 


In this Court, too, the Board rests its case in part on the claim 
that its judgment as to the effect of our interviews on employee free choice 
is entitled to special weight. The fact is that whatever expertise the 
Board may possess in interpreting the National Labor Relations Act, its 
expertise in the area of voting behavior is a fiction. How could it be 
otherwise? Although the Board has been conducting elections for over 30 
years, it has never engaged in a systematic empirical effort to determine 
the dynamics of an election campaign or the type of conduct which has a 
coercive impact. Indeed, the Board has explicitly stated that: 

In evaluating the interference resulting from specific 
conduct, the Board does not attempt to assess its actual 
effect on employees, but rather concerns itself with 
whether it is reasonable to conclude that the conduct 


tended to prevent the free formation and expression of 
the employees’ choice.64 


ee 


62R, 121-124, Ex. 29. 


63Points and Authorities of Defendant in Support of Its Motion for 
Summary Judgment, p. 24. 


6433rd Annual Report of the NLRB 60 (1969); see also, Murray Envelope 
Corp., 130 NLRB 1574, 1576 (1961); Lane Drug Stores, 88 NLRB 584, 585, n. 5 
(1950); Marshall Field & Co., 34 NLRB 1, 10 (1941). 
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The Board has formulated elaborate rules concerning the os 
stances under which a tendency to coerce will be found to exist, put these 
‘rules are not grounded in any respect on factual data. They rest, rather, 
on guesses OF assumptions which may or may not be accurate depending upon 

the insight or intuition of the Board members. There is nothing in the 

activities or collective experience of the National Labor Relations Board 
' which will help to make these assumptions about voter behavior reliable. As 
a recent article has pointed out: 


..-The Board's staff consists mostly of lawyers and a 

few researchers who are primarily concerned with the 
statistics of the Board's own operations and with legal 
case analysis. Board members and senior staff address 

and meet with industry, union groups, and bar representa- 
tives and appear before Congressional committees. Although 
at least some of these occasions must be useful to their. 
education, irregular meetings cannot substitute for pur- 
poseful, methodical study. 


zk*k* 


specific information 
about labor-management employee attitudes 
and reactions that may i rk, and 
(2) any systematic-means 0 
Board and court NLRB doctrines upon 
Apparently it even lacks a mechanism for mobilizing the 
considerable expertise of its own regional staffs who 
learn a great deal about labor relations that does not 
become part of the hearing transcript on which the Board's 
Washington staff battens. Thus, the Board's decision- | 
making fails to provide a pridge between Board members, | 
their staff, and the real world of labor relations .§> 


Under these circumstances, the Board's fears that our study might 


: | 
somehow affect employee free choice are entitled to no special weight. 


Si 


6Spernstein, supra n. 8 at 577-8. 
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Indeed, to hold otherwise would permit the Board to use its supposed 


expertise to prevent a scientific inquiry which would help to provide a 


basis for determining what conduct would in fact interfere with employee 


free choice. 
(2) The Opinions of Social Scientists 
When we received the Board's letter denying our request for 
Excelsior lists om the grounds that our interviews might cause undue con- 
fusion and apprehension! among the employees involved, we submitted that 


letter to three of the most prominent survey research experts in the 


country: Charles F. Cannel, Program Director, Survey Research Center, 
University of Michigan; Seymour Sudman, Director of Sampling, Survey 
Research Laboratory, University of Illinois, and Albert Klassen, Research 
Sociologist, Institue for Sex Research, Indiana University. It was the 
unanimous professional opinion of these experts, based upon careful study 
of our interview schedules and the results of our pilot studies, that the 
Board's concerns were not warranted. Thus, Dr. Cannell states: 


The research project has been carefully constructed to 
avoid confusing or challenging the respondents and to 
establish the basic scientific nature of the study. 

For example, the initial contact consisting of a letter, 
questions and answers and a newspaper report concerning 
the project is designed to answer the typical questions 
which potential respondents would have and to establish 
the independent nature of the research. It is competently 
constructed and is likely to help considerably in obtain- 
ing employee cooperation. At the Survey Research Center 
we customarily employ such techniques in our research. 


The questions are constructed to minimize unfavorable 
effect. It begins with less sensitive and somewhat 
technical questions in order to permit the development 
of rapport before inquiring into more sensitive areas. 
The questions are phrased in such a way as to avoid the 


30 


appearance of challenging, testing or prying upon the 

respondents. In this context it seems highly unlikely 
that questions will be the basis for misunderstanding 

or apprehension. 


Dr. Klassen adds: 


Based on my experience with respect to survey research 
efforts into sensitive areas, I know of no basis for, 
and disagree with Mr. Fields' conclusion that employees 
who are duly informed of the nature of the research, 
and consent to be questioned, will likely be made appre- 
hensive and confused by the interview. The initial 
contacts and the phrasing of the questions are care— 
fully done to avoid causing either confusion or appre- 
hension. There is no reason to believe that their 
efforts will not be successful. I am familiar with 

and have participated in studies where similar efforts 
in more sensitive areas were successful in avoiding 
confusion or apprehension by respondents. Indeed, 
based upon survey research experience in general, 

there is ample reason to believe that a majority of 
employees will be pleased to see research attention 
focused on problems that are of particular concern 

in their lives.67 


Dr. Sudman concludes: 


I have read the letter from Mr. Ogden Fields of the 
Labor Board to Professor Goldberg dated April 22, 1969. 
I disagree emphatically with Mr. Fields' assertion 
that employees are likely to be made apprehensive 

and confused by the questions contained in the inter- 
view schedules prepared by Professors Getman and 
Goldberg. Mr. Fields' assertion seems to be to 
reflect a basic ignorance of the experience of survey 
researchers in similar areas. He fails to give pro- 
per weights to the careful efforts by Professors 
Getman and Goldberg to explain the nature of their 
project and to make sure that employees are aware 

of their ability to refuse cooperation. His assertion 
ig also inconsistent with the results of the pilot 
studies as they have been made known to me by 
Professor Goldberg. The fact that employees have not 


———_ ae 


66R, 124, Ex. 32 


67R. 130, Ex. 34 


31 


been made apprehensive is reflected in the very high 
completion rate by those who experience the first 
interview. If employees had been made apprehensive, 
they would manifest it either by not scheduling sub- 
sequent interviews or by not showing up for those 
already scheduled. The fact that employees have not 
been made apprehensive is further indicated by their 
truthful answers to such questions as whether or not 
they signed a union authorization card. Finally, I 
believe that a lack of employee apprehension is 
indicated by the 100% voting rate among employees 
interviewed by Professors Getman and Goldberg. 


The Board's brief takes issue with the conclusions of Drs. Cannel, 


Klassen and Sudman on a number of grounds. First, it asserts (Brief, p. 7) 


that "in the Board's judgment," it is not improbable that in probing for 


answers to specific questions, interviewers will induce employees to vote 
for or against the union. This change in voting intent will occur, the 
Board suggests, because the interviewer, "in focussing upon questionable 
conduct, ... may well cause an employee to evaluate it without regard to 
the rebuttal which originally offset it, with the result that the conduct 
may now have restraining effect." As a reading of our interview schedules 
makes plain, however, they carefully avoid any "focus upon questionable 
conduct.” The questions cover all aspects of the campaign including the 
propaganda and activities of both parties and the arguments advanced by 

the supporters of each. Employees are asked what the employer and union 
have said about each other or the election itself; they are asked whether 
the employer has done anything to get employees to vote against the union; 
they are asked whether any non-employee organizers have discussed with them 


why they should join or vote for the union.©? The employee is not told 


68R, 129, Ex. 33 


69R, 186-191, Ex. 45 (questions 12a - 20a) 


32 


by our interviewer what the employer or union has said or done and asked to 
' evaluate it; he is simply asked what has been said or done. If one question 


| 

causes an employee to recall a campaign argument or tactic, another will call 
| 

for the rebuttal. Thus any focussing upon particular conduct must come 


entirely from the employee. 70 


The Board also seeks to support its position by reference to the 
work of various social scientists who have conducted experiments which 
indicate that under certain circumstances an interviewer, by the questions 


he asks or the manner in which he asks them, is capable of influencing the 


respondent's answers or even his attitudes. From these experiments,| the 


Board concludes that, despite the statements of Drs. Cannell, Klassen and 


Sudman, "other students of the subject indicate that there is nonetheless 


a danger that the interviews would cause employees to change their views, 
not freely, but as a result of the reaction to the interviewer." (Brief, p- 8). 
Initially, the precise nature of the Board's argument should be noted. 


The Board suggests that if employees change their views as 2 result! of the 


interview process, that change has not occurred "freely," hence the employee's. 


vote does not represent his "Sree choice” and the election may have to be set 


aside. We submit, and will seek to demonstrate (infra, pp- 40-41) x that even 


if talking to one of our interviewers were to alter an employee's decision 


on whether or not to vote for a union, there would be no basis for regarding 


Eo i 


| 

W0garlier drafts of our interview schedule, not used since! July 1970, 
did contain questions which asked employees whether they thought employer or 
union statements reported by them would cause other employees to alter their 
voting intent (R.- 76-112, Ex. 23 (e.g. Question 20a); R- 37-53, Ex. 19 (e-g- 
Question 16). Those questions were not dropped because we discerned any 
"Lestraining effect” flowing from them, but because we found employees almost 
uniformly answered in the negative. We concluded that if the campaign had 
any effect whatsoever, employees were either unwilling or unable to recognize it. 
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that vote as not the product of the employee's free choice, absent a showing 
that the interviewer in some manner coerced or intimidated the employee into 
making that choice. Hence, even if the Board were correct in postulating an 
effect on employee attitudes flowing from our study, we believe that no 
basis would exist for setting an election aside based on that study. 

In any event, the Board is demonstrably in error in suggesting a 
conflict between the studies cited and the affadavits submitted in support 
of our project. None of the studies cited by the Board deal with the 
impact of interviews in the context of an election campaign. There have 
been no studies that demonstrate even small effects on voting behavior as 
a result of being questioned. The panel studies done on voting behavior 
indicate some switching as the result of cross-pressures by friends, rela- 
tives, etc. but no evidence of panel effects. Indeed, an experiment was 
done in one of the earliest panel studies in which interviews were conducted 
monthly for seven months preceding an election. A comparison of panel and 
control groups indicated that participation in the panel study did not 
affect the voters’ choice between the political parties. /2 Under these 
circumstances, the Board's suggestion that our study, consisting of only 
one pre-election interview, and utilizing the same careful techniques as the 
political studies, will affect voting choice is totally without substance. 

Studies showing interviewer or experimenter effects have been con- 


fined to situations in which a deliberate effort has been made to bring 


about attitude change or behavior modification. Such experiments are 


TT 


71see Lazarsfeld, Berelson & Gaudet, The People's Choice, Preface 
to the 3rd Edition xii-xv (1968). 
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‘normally performed upon college students for whom the subject matter hi 
little salience and all other effects are excluded. Even here, the ef 
of the interview has been mainly on verbal behavior and not on eccoals 
havior such as buying or voting. 722 | 


The reasons for this lac’ k of effect on voting behavior are clear. 


' Interviewers may influence response on surveys only if the interviewer or 

the survey instrument are strongly biased and the respondent has weak feel- 
ings. In any carefully designed election survey the interviewers are 
trained to be neutral, the survey instrument is designed to be non-biasing»_ 


most respondents ‘are already subject to many influences and the topic is 


highly salient. Interviewer effects are thus very small. 
Some of the works cited by the Board do, however, indicate dangers 
which must be dealt with when engaging in survey research. The question 
here is not, however, whether these dangers exist, but whether we have 
overcome them. For, if we have not, our study, wholly apart from the 
question of whether or not we are entitled to Excelsior lists, would be 
of little value. As to this question, however, the favorable opinions of 
the survey research experts who have scrutinized this particular study 
are surely of greater significance than the experiments of other expects 
dealing with other studies in areas other than voting behavior. me judg— 


ment of the former is also supported by the fact that the ee Science 


J 


7128 pmong the best work on efforts to induce attitude change are 
Krasner and Ullman, Research in Behavior Modification, (1967), Se Rosenthal 
and Rosnow, Artifact in Behavioral Research (1969). 
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Foundation, after months of independent investigation, decided to provide 
our study with the largest grant ever made for a law related research pro- 


ject. This decision, made with the advice of specialists in the field of 


survey research,/2 suggests that neither those specialists, nor qualified 


social scientists on the NSF staff, saw in our project the pitfalls pre- 
dicted by the Board. 73 

Nor is it surprising that the social scientists who have evaluated 
our study have discerned none of the pitfalls predicted by the Board. This 
study has been painstakingly developed over a two year period with the 
advice and consultation of experts in the field of survey research. These 
researchers are fully aware of the dangers adverted to by the Board and 
have helped us to avoid them. For example, the experiment reported by 
Lenski and Leggett, cited by the Board (Brief p. 8, n. 9), indicates that 
respondents might show deference to interviewers by answering affirmatively 
when asked whether they "agree" with certain statements even if the state- 
ments themselves are inconsistent. Our interview schedules are designed to 
avoid the occurrence of this phenomenon. All of the questions about the 
campaign are open-ended, providing no statements of fact or opinion with 
which respondents are asked to agree or disagree. They call only for memory 


of what has been said or done.’4 The questions concerning attitudes towards 


72See n. 14, supra. 


73the unanimous support of these social scientists cannot be explained 
away on the grounds that they are not as concerned with the protection of en- 
ployee freedom of choice as is the Board. For, if the dangers predicted by 
the Board were to arise, they would materially affect the validity of our 
results. Even the strong possibility of our study substantially affecting 
the behavior of voters in elections which we study would make unwise the 
expenditure of a large amount of public funds in our support. 


74R. 186-191, Ex. 45 (Questions 12a - 20a). 
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the company and the union do not ask solely whether the respondent agrees 
with a particular statement, but whether he agrees or disagrees. /5 Thus 
the question provides no suggestion as to which answer is "preferred." 
Similarly, all negative statements concerning working conditions or | 


| 
unionization are balanced with positive statements in order to avoid any 


| 
suggestion that the study in its entirety prefers one attitude or the other. 76 


75R. 185-186, Ex. 45 (Questions 7, 9). 


76yor do our interview schedules permit the influences on attitude 
discerned in the McGuire experiment mentioned by the Board. The changes in 
attitude there described took place in a laboratory experiment with) students 
as respondents in which every effort was made to change the respondent's 
attitude. The conclusion towards which the change was directed followed 
as a matter of logical necessity from answers previously given to questions 
probing the respondent's opinions on related subjects. We ask the respon- 
dent's opinion only as to his job and his views toward unionization. There 
is no answer to any of these questions which would logically require either 
an affirmative or a negative conclusion concerning the desirability of 
unionization. For example, an employee whose answers indicate dissatisfac- 
tion with working conditions, but some doubts as to the value of unions is 
under no logical compulsion to vote for or against the union. Indeed, our 
test studies indicate that almost all employees have some attitudes which 
suggest that unionization is desirable and some which suggest the contrary. 


Furthermore "cognitive consistency” as described in the McGuire 
study is in no way inconsistent with freedom of choice. Were it to occur 
it would mean only that an employee's decision would become more consistent 
with his underlying values. The Board postulates that attitude will change 
because of responses which do not truly reflect the employee's thinking, 
but which are made to please the interviewer. As noted, we have carefully 
designed our study to avoid the possibility of such answers, but even if 
some were to occur, there is no suggestion in the McGuire study or) in any 
other that we know of that such responses would provide the basis for a 
change in voting intention. In short, there is absolutely no scientific 
evidence for the Board's claim (Brief, pp. 8-9) that "there is a psycholo— 
gical pull on the individual to bring his attitudes into conformity with 
his responses" unless his responses reflect his underlying convictions. 

| 
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Not only have we taken all possible precautions to avoid biasing 


effects in the questions we ask, we have also done so as to the manner in 


which they are asked. All interviewers are carefully selected, intensively 
trained and closely supervised by members of the SRL Field Operations Section. 
Particular attention is devoted to insuring that the interviewer is not 
influencing the capomtentns answers. For example, the Board notes how 

an interviewer, trying to stimulate a respondent to answer a particular 
question (described in the survey research field as “probing") is capable 

of affecting that answer (Brief, p. 10, n. 8). Qur interviewers are, how- 
ever, taught how to probe without affecting the answer given. Thus, they 

are instructed that "a probe should always be a neutral question" and given 
several examples of neutral, or non-biasing probes. They are further advised 
that when the respondent does not understand the question, they are not to 
rephrase it or suggest: answers, but simply to repeat the question with a 
neutral introduction, such as "Well, we're just interested in. your general 
opinions about this."77 There is thus little likelihood that any of our 
interviewers will engage in the type of extreme behavior noted by the 


Board. 78 


Dennen ee aes 


77See Ex. 52, Para 14; see also Ex. 52, Appendix A, pp. 3-6 attached 
to Appellees’ Motion for Further Leave to Supplement the Record. 


78Indeed, what the Board appears not to be aware of is that the 
work it cites and quotes from (Hyman, et al., Interviewing in Social 
Research (1954)), published 17 years ago, was instrumental in alerting 
survey researchers to 'the dangers there discussed and in stimulating the 
kind of careful training today given by organizations such as SRL. 
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The judgment of the social scientists that our project would not 
lead to the harm foreseen by the Board has been borne out by our pilot 
studies. At the conclusion of the very first such study, when our tech 
niques were vastly less refined than they presently are, the employer 
involved commented on the "professionalism" of our study, adding, "t have 
seen no evidence of the activities of you or your group affecting the out— 


n79 


come or result of the campaign. Similar comments were made by the 


unions which lost the first two elections we studied. | 


The Board notes that employer counsel in our third pilot study 


threatened to File objections if the union won the election. This hardly 
indicates, however, that counsel believed our study might affect che out— 
come of the election- It is an unfortunate fact of life in the Labor 
relations world that the loser in a union representation election | will 
often file objections on any vaguely plausible theory in the hope of 
getting that election set aside.>~ A more realistic guide to the opinions 
of the parties in the elections we have studied is provided by the fact 
that after the election results were certified, and self-interest no 
longer dictated expression of the view that our study might affect the 
results of the election, both employers and unions have cooperated with 
us fully, answering questions as to campaign tactics and strategy and 
providing us with copies of their campaign propaganda. naattionally, they 
Se 

79R. 67, Ex. 21. : 

80p. 68, 695 Ex. 21, 22 


Blsee Sanoff, supra n. 4 at 237-8. 


39 


have, at this time, praised our study and rejected the notion that it had 


in any way affected the results of the election. ® 

The reaction of the employees who have participated in our pilot 
studies is consistent with the employer and union opinions that these 
studies have had no harmful effects. No employee who has consented to 
an initial interview has ever declined to schedule a second interview or 
to vote in the subsequent election. Nd employee has brought a complaint 
concerning the study either to us or to the wire. 83 Employees have been 
answering truthfully! such "sensitive" questions as whether they signed a 
union authorization card and how they voted. All of these facts indicate 
to us, as they do to Dr. Sudman (supra, p.30-31) that the employees 
involved have been neither confused nor made apprehensive by the inter- 


views in which they have engaged. °4 


———— 


82Note that in two cases, such comments came from unions which 
had provided us with Excelsior lists and lost the elections involved, 
an experience which might lead them to be particularly critical of our 
activities. 


83tn our most recent pilot study, we furnished all employees with 
a telephone number they could call to register questions or complaints. 
(R. 216, Ex. 48.) 


84the Board, noting that in our most recent pilot study some 
employees thought that because we obtained their names and addresses from 
the union we were employed by the union, suggests that if it provides us 
with names and addresses employees may conclude that our study is govern- 
ment sponsored. This, the Board further suggests, could make employees 
dubious as to whether their vote in the election would really be secret 
and thus prompt them either not to vote at all or to vote contrary to 
their real desires. This reason for not providing us with names and 
addresses, while certainly ingenious, is unrealistic. The employee 
belief to which we adverted developed in the context of a vigorous 
employer effort to connect us with the union as a campaign tactic 
(R. 214, Ex. 47). Neither party would have anything to gain by making 
a similar effort to connect us with the government. 
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(3) The Law Relating to the Regulation of S 
Elections: "Laboratory Conditions” 


As we have shown, the Board's assertion that our study is Likely 
to affect employee voting intent is wholly unwarranted. But even if the 
possibility were much. greater than it is, no basis would exist for the 
further contention that the conduct of the study might interfere with 
"laboratory conditions” to such an extent that the Board might Ae to 
get the election aside. The Board and courts have used the term | 
"laboratory conditions” as a way of explaining decisions to set sside 
an election where conduct has occurred which “might interfere with | 
employee free choice.® The mere fact that conduct by the parties or 
their supporters might have the effect of altering an employee's voting 
intention does not upset laboratory conditions unless the alteration is 
not the product of a decision freely arrived at by the “employee. wore 
over, when, as in the instant situation, conduct not attributable to the 
parties is involved, the Board concedes (p- 95 Re 17) that an election 
will be set aside on the grounds that it was not representative of 
employee free choice only if the persons involved have both: @ engaged 
in partisan electioneering and (2) used threats of physical and economic 


86, 


injury as an electioneering tactic. Thus, were we specifically to urge 


upon the employees that they vote for one side or the other, the! Board, 


| 
under its own rules and existing judicial precedent could not set aside 


the election. 
- | 


Se 


85see, e-g-» Excelsior Underwear, Inc-, 156 NLRB 1236, 1240 (1966) - 


86see Home Town Foods, Inc. 172 NLRB No. 126 (1968) ; Proctor-Silex 
Corp.» 159 NLRB 596, 610, n. 17 (1966); Utica Herbrand Tool cox, 145 ; 
717 (1964); James Lees and Son, 130 NLRB 290 (1961); The Falmouth Co., 


114 NERB 896 (1955) 3 Diamond State Poultry Co., ince, 107° NLRB 3 (1953) 


P, D. Gwaltney Jr- and Company, Inc-, 71 NLRB 371 (1947). 
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The Board would distinguish its prior cases on the ground that 
it has never had a case involving the type of interviewing in which we 
propose to engage. Be that as it may, the Board neither suggests, nor 
can we conceive of a theory upon which such interviewing might provide 
a basis for setting aside an election. It could not be seriously argued 
that because we ask employees questions about the tee. the cases 
holding employer interrogation to be improper would be applicable. The 
vice of interrogation under the Labor Act is that if the employer seeks 
to learn about union membership, employees = fear that he is seeking 
the information as a prelude to reprisals against union supporters. °” 

We make it clear that we are not collecting information on behalf of the 
employer and no employee has ever indicated that he thought otherwise. 
Furthermore, the questions which we ask employees contain not the 
slightest suggestion that they will be rewarded or punished for express— 
ing sentiments either pro-union or anti-union. Under far. less carefully 
controlled circumstances, even polling on behalf of an employer has been 
held not to inhibit employee free choice. As the 7th Circuit stated in 
NLRB v. H. P. Wasson & Co.: 

We find nothing to support a conclusion that an inter- 

view in an individual's home by neutral third person 

poll-takers should carry a coercive overtone.8 

(4) The Risk that Invalid Objections will be Filed 


The Board concedes the possibility it will find that the inter- 


viewing itself does not afford a basis for setting aside an election but 


ES 


87see Struksnes Construction Co., 165 NLRB 1062 (1967); Bok, supra 
n. 4 at 106-7 


88,22 F.2d 558, 560 (1970). 
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it argues that we should still be denied Excelsior lists in view of the 


possibility that invalid objections will be filed which the Board will 
have to rule upon. This, the Board fears, would delay the certification 


of election results for a longer period than would otherwise have been 


the case. It would, we agree, be unfortunate if invalid objections were 
raised, but it is difficult to understand why the possibility chat some— 
one will poLess an unsupportabie legal contention should result in our 
being dented information to which we are otherwise entitled. 
It is ironic that the Board should attempt to use its desire for 
prompt resolution of questions of representation as a baste for ee 
our study. One of the prime goals of our study is to consider the feasi- 
bility of changing Board rules to eliminate many of the objections currently 
available. We also-hope to suggest other ways in which the Board's election 
processes may be streamlined. Thus the Board is taking an overly 
view of its own self-interest. In the long run, our study should h 
the Board to make its regulation of elections more efficient and more 
meaningful. | 
(5) The Danger that Other Persons will Request Informa- 
tion that will Enable Them to Study Board Elections 
The Board also raises, as an argument why we should be agate 


Excelsior lists, the danger that if we prevail, "it can be See that 


other persons would demand, and be able to obtain, sinilar eereenion for 
conducting their own studies of voter behavior in Board elections” (Brief, 
p- 11). If what the Board fears is a flood of similar requests following 


the publication of our results (now estimated to take place in 1974), it 
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is highly unrealistic. The Board fails to appreciate the amount of time, 
energy, and money which are necessary to develop and conduct such research. 
As the record shows, we have been working on this study since 1969 and 

are still only in the planning stage. We do, of course, hope that other 
scholars will be moved to do similar research. Our study will not by 
itself answer the many questions which have been raised concerning Labor 
Board elections. And, to the extent future studies are developed, and 


are as carefully designed and directed as ours, we would make the same 


arguments on their behalf as on ours. Realistically, however, we recog- 


nize, as should the Board, that the number of such studies is likely to be 
few. 

If, on the other hand, the Board is concerned that it will be faced 
with similar requests by persons engaged in hastily-designed or ill-conceived 
projects which really do pose a threat to employee free choice, surely a 
holding in the instant case that we are entitled to the information sought 
would not preclude a contrary conclusion in another case. The Board goes 
to considerable length in its brief to argue that the courts have discretion 
under the Freedom of Information Act to decline to compel the production 
of information even though it does not fall under any of the statutory 
exemptions, on the basis of an equitable balancing of interests. Surely, 
if the courts possesses equitable discretion, they may exercise that dis- 
cretion to distinguish between serious scholarly efforts such as ours and 
less worthy efforts to obtain information in the possession of the govern- 


ment. 
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Moreover, even if this Court rejects the Board's argument chet it : 
possesses equitable discretion to deny disclosure where none of the stato= = 
tory exemptions are met, and considers our request solely under those. 
exemptions, it would not be compelled in the future to treat all other 
spplicants for Excelsior lists as it treats us. For, as the Board has 
‘pointed out, "in construing the specific exemptions...the Public Informa 


n89 Thus, a@ request by a 


tion Act requires a balancing of interests. 
less thoughtful or carefully designed study might, for example, represent 
a clearly unwarranted invasion of personal privacy whereas ours does not. 
In sum, absent satisfactory reasons why we are not entitled. to che informa- 
tion sought, this Court ought not deny disclosure because at some time in 
the future unnamed applicants with less worthy projects might seck the same 
information. As already indicated, the Board's own brief eaerc ates how 
easy it would be for the Cones to distinguish between legitimate 


efforts such as ours and other requests for other purposes. 


CONCLUSION 


We have shown that. the information we seek, which is vital to 


the successful completion of our study, is not immune to Se under. 


any of the specific exemptions to the Freedom of Information Act. Nor do 


we believe that a reviewing court possesses discretion to deny disclosure 


for reasons other than those set forth in the exemptions. Tf it does, 


however, the District Court's refusal to deny disclosure was not an abuse 


Eee | 
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of discretion. The Act places a heavy burden on an agency which would deny 
disclosure and the Board has not met that burden. 

The Board's fears that our study might affect employee voting 
behavior in a harmful fashion are wholly without factual support. Nor has 
the Board eared any legal principles on which an election might be 
get aside based on our ‘study. This study has been carefully designed by 
us in collaboration with scholars in the field of survey research over a 
two year period and has been uniformly praised by experts in the fields of 


both survey research and labor relations. It has the active backing of all 


segments of the labor-management comunity. It has been tested in three 


different elections with no ill effects. It gives promise of making known 
information which will provide a basis for sound labor law reform and it is 
likely to be a model for future empirical research efforts by legal scholars. 
In sum, the policies of both the Freedom of Information Act and the National 
Labor Relations Act would be served by compelling disclosure of the informa- 
tion we here seek—especially since to deny us this information would probably 
mean the end of our study. 
For these reasons, the judgment of the District Court should be 
affirmed. | 
Respectfully submitted, 

Stephen B. Goldberg Julius G. Getman 

College of Law School of Law 

University of Illinois Indiana University 


Champaign, Illinois 61820 Bloomington, Indiana 47401 
Attorney Attorney 


Lee M. Modjeska 
Federal Bar Building West 
1819 H Street, NW 
: : Washington, D. C. 
April 1971 Attorney 


